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TO MEY 


Moſt Illuſtrious HIGHNESS 


WILLIAM HENRY, 
Prince of Orange. 


O W deeply the Deſign was laid, and 
H with what Violence carry'd on by 
thoſe who lately Steer'd the Helm of 
this State, for the Subverſion of the Eſtabliſh'd 
Religion and Government of theſe Three 
Kingdoms, is already ſuthciently well known 
to Tour Highneſs. Among the reſt, one of their 
Chiefeſt Contrivances was, by a Malicious, 
and Illegal Proſecution, to have extinguiſh'd 
the Brighteſt Luminaries of the Engliſh 
Church ; to the end, that the benighted 
People might the more eahily, after that, have 
been milled into the Pittals of Superſtition and 
Slavery. 
But as Heaven began their Diſappoint- 
ment, in eluding both at once there Subtilty ' 
and Malice, by the ſpeedy Deliverance of the 
Seven Renowned Sufferers, from the Jaws of 
their Oppreflors ; Sothe utter Diflolution of 
their Arbitrary Command, and Domineering 
Power, under the Conduct of the ſame Pro- 
vidence, was fully Compleated, Great SIR, 
by Your Deliberative Prudence, and Un- 
daunted Courage. 
a To 


To Your Illuſiriouw Highneſs, therefore the : 
Oblation of theſe Sheets, containing an 
exact Account of the Proſecution, and T1ryal 
of thoſe Heroick Prelates, is moſt juitly due; 
as being That, wherein Tour Higneſs may, in 

art, diſcern the Juſtice of the Cauſe You 

ave ſo Generouſly undertaken ; and that 
it was not without Reaſon, that the En- 
gliſh Nation ſo loudly Implor'd Your timely 
Aftiitance. A clear convincement, that 1t was 
not Ambition, nor the defire of ſpacious Rule; 
bur a Noble, and Ardent Zeal for the mo{t 
Sacred Worihip of God, which rows'd Your 
Courage, to reſcue a Diſtreſſed Land, whoſe 
Religion, Laws, and Liberties, were juſt ready 
to have been overwhelm'd with French Tyranny, 
and Romiſh Idolatry. 

Therefore, that the Nation may long con- 
tinue under the Proicction of Your Glori- 
ous Adminiſtration, is the Prayer of, 


Great STR, 
Tour Highneſſes moſt Tumble, 


Moſt Faithful, and met Obediext Servants, 


Tho. Bafler. 


Tho. Fox. 


December 


December 13. 1688. 


OT long after the Tryal of his Grace the Lord 
Archbiſhop of Canterbury, and the other Six Biſhops ; 
and while the Paſſages thereof were freſh in my Memory, 
I peruſed that Copy of this Proceeding, and Tryal, which 
Mr. Ince, their Lordſhips Attorney, had cauſed to be taken 
for their Uſe: And I have alfo lately read over the ſame 
again, as intended to be printed by Mr. Baſſet and Mr. Fox : 
And Ido think it to be a very Exact and True Copy of the 
ſaid Proceeding and Tryal, according to the beſt of my 
Judgment, thaving been very carcful in peruſing thercof, 


Job. Powel. 


Theſe Peers were preſent, on the 15:h. Day 
of June, 1688. when the Lords, the Arch- 
biſhop and Biſhops, were brought into 
Court from the Tower, upon the Habeas 
Corpus. 

A &© * 


Lord Marquis of Hallifax. | Earl of Carliflc. 
Lord Marquis of Worceſter. Earl of Danby. 
Earl of Shrewsbary. Earl of Radnor. 


Earl of Ment. Earl of Nottingham. 

Earl of Bedford. Lord Viſcount Fauconberge. 
Earl of Dorſet. Lord Grey of Ruthyn. 

Earl of Bullingbrook. | Lord Pager. 

Earl of Mancheſter. ' |. Lord Chandoys. 


Earl of Burlington. | I Lord Vaughan Carbery. 
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Theſe Peers were preſent'on 'the Day of the 
Tryal, being che 24th. of Jane, 1688. and 
the Feaſt of St. Peter and St. Paul. 


Safi": F112 piz Me 


Lord Marquis of Hallifax. | Earl of Danby. 

Lord Marquis of Worceſter. | Earl of Saſex. 

Farl of Shrewsbury. Earl of Radnor. 

Earl of Herr. Earl of Nottingham. 
Earl of Bedford. Farl of Abington. 

Earl of Pembrook. Lord Viſcount Fauconterge. 
Earl of Dorſer. | Lord Newport. 

Earl of Bullingbrook: Lord Grey of Ruthyn. 
Earl of Mancheſter. Lord Paget. 

Earl of Rivers. x Lord Chandoys. 

Earl of Stamford. Lord Vaughan Carbery. 
Earl of Carnarvon. Lord Lumley. 

Earl of Cheſterfield. Lord Carteret. 

Earl of Scarſdale. Lord Oful/ton. 

Earl of Clarendon. 


'Tis poſlible more of the Peers might be preſent both Days, whoſe 
Names, by reaſon of the Croud, could not be taken. 
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De Termino Sans Trimtatis Anno Regni Jacobi Se- 
cundi Regis, Quarto, In Banco Regis. 


Die Veneris Decimo Quinto Die Junu, 1688. 


Dominus Rex verſus Archiep. Cantuar. & al. 


Sir Robert Wright Lord Chief Juſtice 
Mr. Juſtice Holloway 

Mr. Juſtice Powell 

Mr. Juſtice Allybone 


T FA HIS being the firſt day of the Term, His Majeſties Attorney General, (as 


Judges. 


ſoon as the Court of Kings Bench was fat) moved on the behalf of rhe 

King for a Habeas Corpus, returnable immediate, diretted ro the Lieutenanc 

of the Tower, to bring up. his Grace the Lord Arch-Biſhop of Canter- 
bury, and the Biſhops of St. Aſaph, Ely, Chicheſter, Bath and IVells, Peterborough, and 
Briſtol; which was Giparc | 


And with great giſpatch ghour cleven a Clock the very ſame day the Licutenanc 
returned his Wet. Bdughr the faid Lord Arch-Biſhop 9k -Bilbops into 


and 
lr. Atrorney- 


Court, where being ſer down in Chairs fer for that purpoſe, 
General moved the Court. Yiz. 

Mr. Att. Gea. My Lord, I pray that the Writ and Rerorn may be read, by which 
my Lords the Biſhops are brought hither. 

Lo. Ch. Juſt. Read the Retorn. 


Clerk reads the Retorn, which in Engliſh zs as follows. viz. 


Sir Edward Hales Baronet, Lieutenant of the Tower of London, named in the Writ to 
this Schedule annext, To Our Molt Serene Lord the King do moſt humbly certifie, That 
before the coming of the ſaid Writ, to wit, the Etzbth day of June, in the Fourth Year of the 
Reign of our Lord James the Second, King of England, &c. William Lord Arch-bithop 
of Canterbury, William Lord Biſhop of St. Aſaph, Francis Lord Eifhop of Ely, 
John Lord Biitop of Chicheſter, Thomas Lord Biſhop of Bath and Wells, Tho: 
mas Lord Biſhop of Pererborough, and Jonathan Lord Bithop of Briſtol, mentioned in 
the aforeſaid Writ, were commuted and delwered to, and are retained in my Cuſtody ; by Ver- 
tue of a certain Warrant under the Hands and Seals of George Lord ]ctirics, Baron of Wem, 
Lord High Chancellor of Ergland, Robert Earl of Sunderland; Lord Prejident of the Pri- 
vy Council of our Lord the King, Henry Lord Arundel. of Warder, Keeper of the Pivy 
Seal of our ſaid Lord the Kinz , William Marqueſs of Powis, John Earl of Mulgrave, 
Lord Great Chamberlain of England ; Theophilus Ear! of Huntingron, Henry £arl 
Peterborough, William Ear! of Craven, Alexander Earl of Moray, Charles Earl of 
Middleton, John Earl of Meltort, Roger Earl of Caſtlemain, Richard /7ſcount Preſton; 
George Lord Dartmouth; Sidney Lord Godolphinz Henry Lord Dover, Sir John 
Earnly, Knight, Chancellor of the Exchequer of our ſaid Lord the King, Sir Edward Het- 
bert, Knight, Chief Juſtice of the Common Bench of our Lord the King, and Sir Nicholas 
Butler, Knight, Lords of his Majeſties Moſt Honourable Privy Council, to m2 directed, the 
Tenor of which Warrant folloxs in thee IVerds \, viz. | 
THESF 


i&þ 
*-THESE arc ia his Majcſtics Name, and by his Command to require you to 
by take into vour Cuſtody the Perſons of /7!{:m Lord Arch-biſhop of Canterbu- 
ry, Witham Lord Biſbop of St. Aſaph, Francis Lord Biſhop of Ely, 7obn Lord Biſhop 
© ot Chicheſter, 'Th5m-z5 Lord Biſhop of Bath and Wells, Thomas Lord Biſhop of Pe- 
K terborough, and Zonathan Lord Biſhop of Briſtol, For Contriving, Making and Publiſhing a 
< Seditious Libel in Writing againſt his Majeſty and his Government, and them lately to 
© keep in your Cuſtody until they ſhall be delivered by due Courſe of Law; For 
* which this ſhall be your ſufficient Warrant. At the Council Chamber in Frite- 


© Hall, this Eighth day of June, 1688. And this is the Caule of the taking and 


© deraining, oc. 


Lord Ch. Juſt. Well, What do you deſire, Mr. Attorney ? 

Mr. Att. Ges. We pray for the King, that the Return may be fled. 

{. Ch. 7uſt. Let it be filed. | 

Mr. Att. Gen. By this Retorn your Lordſhip obſerves, what it is my Lords the 
Pithops were committed to the Tower for ; it is by Warrant from the Council 
Board, where, when their Lordſhips appeared, they were nor pleaſed to give their 
Recognizances to appear here, as they were required by the King to do ; and rhere- 
upon they were commitred to.the Tower, and now come before the Court up2n 
this Retorn of the King's Writ of Hab-as Corpus, and by the Retorn it does appcar, 
it was for Contriving, Writing, Framing, and Publiſhing a Seditious Libel! againſt His 
Majeſty and the Government; My Lord, it is our Duty, who are the King's Councel, 
purſuant to our Orders, to proſecute ſuch kind of Offences, and when the proper 
time ſhall come for us to open thc nature of the Offence, your Lordſhips will hen 
judge, what reaſon there is tor this Profccurion ; but'in the mean time, what we arc 
now to offer to your Lordſhip is, The Officer of rhis Court has an Information 
againſt his Grace the Archbiſhop of Canterbury, and the reſt of my Lords the Bi- 
ſhops, which we deſire may be read to them, and pray that they may plead to it, 
according to the Courſe of the Court. 

El Rob. Sawyer. If it picaſe your Lordſhip, to ſparc us a word for my Lords the 
ſhops. 

M. Ait. Gen. My Lord, We pray for the King the Information may be read. 

Sir Rob. Sawyer. We delirc to be heard a word firſt. . 

Mr. Soll. Gen..\Ve oppoſe your ſpeaking any thing, till the Information hath 
been read. 

Sir Rob, Sawyer. But what we have to offer is proper before it be read 

Mr. Att. Gen. Y our time is not yet come, Sjr Robert. 

Sir Rob. Sawyer. Yes, this is our proper time, for what we have to ſay, aud there- 
fore we move it now, before there be any other proceedings in this matter. 

_ - Gen. Ir is irregular ro move any thing yet, pray let the Information be 
rcad firſt. 

Mr. S. Pemberton. If your Lordihip plcaſe to ſpare us, we will ofter nothing bur 
What is fit for us to do. 

Sir Rob. Sawycr. And now is our propcr time for it. 

Mr. Soll. Gen. Gentlemen, You do kuow the way of Procceding in ſuch Caſes ber- 
tcr than ſo, I am ſure, as for you, Sir Robert Sawyer, yon have often oppoyd any 
tuch Motion as irregular, and ] hope the Caſe is not alter'd, however you may be; 
the courſe of the Court is the ſame: 

eir Ko, Sawyer. With ſubmiſſion, if your Lordſhip pleaſe to ſpare me a word, 
that which I would move; is, to diſcharge my Lords the Bithops upon this Return, 
and from their Commitment upon this \W artant. 

Mr. Att. Gen. Surely theſe Gentlemen think to have a Liberty above all other 
Pcople; here is an Infotmation, which we pray my Lords the Biſhops may hear 
r:ad, and plead to. 

Mr. Sell. Gen. Certainly, Sir Rob. Sawyer, you would not have done thus half a 

car ago. | 
4 Sir Rob, Sawyer. W hat would not I have done? I move regularly ( with Submilſ- 
ſion) to diſcharge my Lords the Biſhops from their Commitment ; If they are not 
here legally Impriſoned, now they are before your Lordſhips upon this Writ, then 
you will give us leave to move for their Diſcharge, before any thing elle be {aid ro 
them; and that is it wc have to ſay, to deman the Judgment ot the Court upon 


this Return, whether we are legally Impriſoncd ? 
Mr. At. 


4 
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Mr. Att. Gen. Under Favour, my Lord, neithcr the Court, nor they, are tipe 
for any Motion of this Nature yer. 

Mr. S. Pemberton. It we do not move it now, it will afterwards (I fear) be too late. 

Mr. Soft. Gen. I hele Gentlemen are very forward, but certainly they miſtake their 
time; this is a Habeas Corpus that's brought by the King, and not by the Priſoners ; 
and therefore they are roo ſoon, till they ſee what the King has to ſay to them. 

Mr. Att. Gen. Y our Lordſhip cannot as yet be moved for your Judgment about the 
Legality of this Commitment, becauſe this Writ was granted upon vur Motion, 
wheoare of Councel for the King, and upon this Writ they are brought here : and 
what is it we deſire for the King? Certainly nothing but what is Regular; we have 
here an Information for the King againſt my Lords, and we defirc they may plead 
rO It. . 

Mr. S. Pemberton. Good my Lord, will you plcaſe to hear us a little to this Matter. 

L. C. Juſt. Brother Pemberton, we will not refuſe to hear you by no means, when 
you ſpcak in your. proper time, bur it is not ſo now , for the King is pleaſed, by his 
Attorney and Sollicttor, to Charge theſe Noble Perſons, my Lords the Biſhops, withan 
Information, and ithe Kings Councel call ro have that Informarion read, but you 
will nor permit it to be read. | 

Mr. S. Pemberton. Pray my Lord ſpare us a word : if we are not here as Prifo- 
ners regularly before your Lordſhip, and are not brought in by the due Proceſs of 
the Court, then certainly the Kings Councel, or the Court have no Power rocharge 
us with an Information; therefore we beg that you will hear us to that, in the firſt 
place, whether we are Legally here before you ? 

_ Soll. Gen. Theſe Gentlemen will have thcir proper time for ſuch a Motion 
icreafter. 

Mr. Pollexfen. No, Mr. Soll. this is, without all Queſtion, our only time for it, 
we ſhall have no time aftcrwards. 

Mr. Att. Gen. Yes, you will, for what do we who are of Councel for the King 
now ask of the Court, but that this Information may be read ? when that is done, 
if we move to have my Lofts the Biſhops plead, then they may move what the 
will ; but before we make that Motion, they cannot break in upon us with their 
Motion ; and with Submiſſion to your Lordſhip, whether my { ords the Biſhops 
were ducly Committed, is not yet a Queſtion; 

Mr. Finch. Bur it is, and this the fitteſt time for it. 

Mr. Soll. Gen. Pray will you hear us quictly what we have to ſay, and then an- 
ſwer us with Reaſon, if you can; Ithink we are in a proper way, but they are nor 
my Lord ; for (as I ſaid,) my Lords the Biſhops arc brought by the Kings Writ up- 
on our Motion for the King, not upon theirs, and now we have them here before 
the Courr, We for the King would charge them with an Information ; which In- 
formation, that they and the Court may know what it is they are charged with, we 
pray it may be read tothem by the Clerk ; and when it is read, ler thete Gentlemen 
ſay what they will for them, they ſhall have their time to ſpeak; but certainly they 
ought not to obſtruf the Kings Proceedings, nor oppoſe the Reading of the Intor- 
mation to theſe noble Lords, who are brought here in Cuſtody into Courr, to this 
very purpoſe, that they may be charged with this Information. 

Mr. S. Pemberton. But we have ſomewhat to ſay, before you can come to that, 
Mr. Sollicitor. 

Mr. Sol. Gen. You ought not to be heatd as yet. 

M. S. Pemberton. Ulnder favour we ought to be heard: 

Sir Rob. Sawyer. My Lord, Mr. Sollicitor has oppoſed our being heard, but we 
now deſire he would hear our anſwer to it, and that which we have to fay, is this, 
That my Lords the Biſhops are nor here Regularly in the Court to be charged with 
an Information; and it the Law be not with us in this point, as we doubt not to 
make appear it is, no queſtion but when your Lordſhip has heard what we have to 
ſay, you will give a Right Rule in ir: My Lotd, we ſay, that by the Rules of 

w, no man ought to be Charged with an Information or Indictment, by the Ex- 
preſs Statute of Edward the T hird, unleſs he come into Court by Legal proceſs , 
that is a ſtanding Rule, and the practice of this and all other Courts is puriuant to 
it; Now in this Court you have ſeveral proceſſes that go out of this Court, and he 
that comes as taken by vertue of a Cafizs, or an Attachment aiter a Summons, cr 
by Yenire in the nature of a Subpzna ,, I tay, he that comes in upon thele procefles 
may be Gharged with an Information; bur where a perſon is in Priton, mn; 

Y 
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Sy another Tariſdition, and another Authoriry, then that of this Court ; when 
the |riloner is brought here by Habeas Corpus, the firit thing the Court has to do, is 
10 enquire whether he be Legally Commirted ; ro thar end the Return is filed, and 
the party has lcave ro make his Exceptions to it, as we do in this Caſe. My Lords 
are brought here upon a Habe.zs Corpus, the Return of which has been read, and now 
the Return is filed, we are proper ro move, that my Lords may be diſcharged; for 
you now ſee what they are Committed for, it is for a Miſdemeanour in making and 
publiſhing a Libel, that's the matrer for which they are Commirred ; and it ap- 
pears by the Return likewiſe, that they who arc thus Commined are Peers of the 
Realm, for ſo my Lords the Biſhops all arc, and for a Miſdemcanour they oughr 
not by Law to have been Committed. 

L.C. 7. You go too far now, Sir Robert Sayer, I would willingly hear you what- 

ſocver you have ro ſay; but then it mult be 1n irs due time. 

Mr. Att. Gen. This very diſcourſe ( indeed I have heard ) has paſsd up and down 
the Town for Law; We may ſee now whence they had ir. 

Mr. Sul. Gen. 1 know it has heretofore been urged by me, but denyced by them 
who now urge it, and I am glad that they now licarn of me to tack abour. 

T. C. 7. Look you Gentlemen, do not tail upon one another, bur keep to the 
mattcr before you. | 

Mr. S. Pemberton, So we would, my Lord, if the Kings Councel would let us, 
Firſt, we ſay, we being brought here upon a Return of a Habeas Corpus, there was 
neicher at the time of the Commirment Cauſe to Impriſon us, nor was there by the 
Warrant any Cauſe to detain us in Priſon ; and for that, belides what has been 
hinted at, we fay further, that here it is returned, that we were Committed by ſuch 
and ſuch Perſons, Lords of the Privy Council ; but the Return doth nor fay, thar 
it was done by them, as Lords of the Privy Council, which muſt be in Council, 
for if it be not in Council, they have not power to make ſuch a Warrant tor the 
Commitment of any Perſon, and that we ſtand upon; here 1s a Return thar is 
nota good Return of a Legal Commitment, and therefore we pray my Lords may 
be diſcharged. 

Mr. Poll-xſen. Pray, my Lord,'ſpare me a word, that is the thing we humbly of- 
fcr to your Lordſhips Conſideration ; and under Fayour, I think we are proper both 
as tothe Matter, and as to the Time ; the Return is now filed before you: it by this 
Return there appears to have been ſuch a Cauſe ro Commir theſe Lords to Priſon, 
as is Legal, then we acknowledge they may in a Legal Courſe be brought to anſwer 
for their Offence ; but, with Submiſhon, ir appears nor by any thing thart is in this 
Return, that my Lords the Biſhops were Committed by the Order of the Privy 
Council. All that is ſaid, is, That they were Committed by my Lord Chancellor, 
and thoſe other Perſons, named Lords of the Privy Council ; which we conceive is 
not a good Return, for they can do nothing as Lords of the Privy Council, cxcepr 
only as they are in Council, and by Order made in Council, except that do appear, 
they have no Power to Commit ; then take the Caſe to be 1o; here is a man Ck 
mitred by one that has no Authority to Commir him, and he is brcaght by Habeas 
Corpus into this Court, what ſhall the Court do with him ? Shall thcy charge him 
With an Information? No, 1t does appear that he was never in Cuttody, but under 
4 Commitment, by thoſe who had no Legal Power to Commir him, and there- 
tore he mult be ditcharged ; and that we pray for my Lords the Pithops. What the 
Kings Councel may have toſay to them aiterwards, by way of Intormation or other- 
wiſc, thacy mult take the Regular Methods of the Law to bring my Lords the Bi- 
thops to anſwer z bur as the Cale ſtands here before you, upon this Return, it does 
appcar, they had no Authority to Commit them, by whole Warrant they were 
Commirred ; and theretorc rhis Court has nothing ro do bur to ditcharge them. 

Mr. Finch. Ibeg your Lordihips leave to ſay one word farthcr on the tame fide, I 
taink with humble Submiſſon, this 1s the moſt proper time for us to make this Mo- 
tion, for here is a Habeas Corpus Returned, this Return is filed, and then the Kings 
Counccl move to Chatge my Lotdsthe Biſhops with an Intormation, that Vorion of 
theirs ( we fay ) is too foon, unleſs my Lords are here in Courr, 1 mean Legally 
in Court ; for no nan 1s in Courr fo as to be liable to be charged with an IndiQ- 
ment, or Information, that is not brought into Court by Legal proceſs, or as a 
priſoner upon a Legal Commitment ; then, my Lord, with humble ſubmiſſion, we 
fay, that it corth appear by this Return, that my Lords the Bithops are nor here 
Lyopally in Courr, becaute this Commiement of theirs was nct a Legal Commir- 

ment ; 
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mnt; and two Objections we have to ir, TI he one is, that the Perſons Commir- 
ting had no Authority to commit, for the Return fays, that ir was by Vertue of 2 
Warrant under the Hands of ſuch and ſuch, being Lords of the Council, and they 
( we ſay ) have no Authority to do this; The orher Objeftion is, that the Fact 
tor which they were committed, they ought not to have been Imprifoned for : the 
Fa&t charged upon them is in the nature of it a bare Miſdemeanour, and for ſuch 
a Fatt it is the Right of my Lords the Biſhops ( as Peers of the Realm ) that they 
ought to be ſerved with the uſual Proceſs of Subpzna, and not to be committed to 
priſon. Theſe are the two ObjeCtions that we haye to this Return, and this is 
(under favour) the proper tim? for us ro make this Objettion, betore the Kings 
Councel can charge my Lords the Biſhops with an Information. 
L. Ch. Zuſt. W hat fay you to it, Mr. Attorney ? | 
Mr. Att. Gen. With ſubmiſon, my Lord, theſe Gentlemen have out of courſe 
and prepoſterouſly let themſelves 1n to this Diſcourſe, and when all is done, we muſt 
Recurr to that which we moved to your Lordlhip before, todeſtre that your Lord- 
ſhip would order the Information ro be read, and when we call my Lords to 
picad to the Information, then wil! be their proper time to make this Objeftion; 
tor tis a ſtrange thing cettainly for men ro make Objections before they know 
what it is that they are charged with ; Thev fay, the ground of their Motion is, 
becauſe my Lords the Biſhops are here in Court upon the Return of an Habeas 
Corpus, and therefore they come in upon a Commitment ( as they ſay ) for that 
which they ought not to be commirred for at all, and we cannot charge them un- 
leG they be properly in Court. Now for that it is true, if that Commitment of 
theirs were the only thing that was here before the Courr, then the Court would, 
if that Commitment were —_— diſcharge them of that; bur when a man is 
preſent here in Court, brought into Court, let him come how he will, he 
15 not to have any longer time then that Inſtant to appear to, and be charged 
with the Information ; * I is true, upon a Subpzena, which 1s in the Nature of a Sum- 
mons, there a man hath ( as it were ) an Effoyn, and may make his Excuſe, and 
he ſhall have time; but when he is preſent in Court, cither as a Perſon priviledged, 
as an Officer, or as a Priſoner, he ſhall be charged pony ; and theſe Gentle- 
men are notto let themſelves into InveCtives againſt rhe Commitment, thereby to 
keep off their being charged with the Information. Betides that, it is ſtrange theſe 
Gentlemen ſhould know the Priviledge of my Lords the Biſhops as Peers, better 
then all the Lords of the Council, who are molt of them themſelves Peers, and 
they that make the Objefion thould have conſidered, whether theſe Lords thar 
made the Commitment, did not think themſelves concerncd in all the Priviledges 
of Pecrage, as well as theſe ſeven Noble Lords ? 

Sir Rob. Sawyer. Is that an Anſwer ro our Objcftion, Mr. Attorney ? 

Mr Att. Gen. 1 fay, it is a ſtrange Objcttion, and I anſwer, *tis out of due time; 
for this we ſay, that my Lords the biſhops being now here in Court as Priſoners 
upon a Commitment, and we deliring to charge them with an Information, you 
are not to examine the matter of their Commitment, and therefore I do inſiſt u 
it, that the Information thould be read, and then you will conſider, whether they 


are not bound to plead to it. | 
Mr. Finch. My Lord, I hope Mr. Attorney General will not think Legal Objei- 


ons to be InveQuves. . 

Mr. Att. Gen. Truly I know not what you call Legal Objetions, I do not think 
yours arc ſo, nor do I think Legal Objeftions are Invettives, but I uſed that Ex- 
preflion, as very proper far what you urged againſt the Commitment. 

L.C. 7. Nay, Gentlemen, don't quarrel about words. | 

Mr. Finch. My Lord, we would not willingly have Words given us to quar- 
rel at. \ 

Mr. Sell. Gen. My Lord, the Queſtion is, whether we are in the right Me- 
thod of Praftice, as to the Courle of rhe Court, or they ? It may be theſe 
">= think to make us angry, and take Adyantage of our being in a 

alſion. 

Mr. Finch. Mr. Sollicitor, we deſire ro have our Obje&ions anſwered. 

Mr. Soll. Gen. Nay, if you begin to be angry, Gentlemen, we can be.an- 
gry too, 

L. C. 7. I] would have neicher of you be Angry. 
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Mr. foll. Gen. It ſeems they would have an Anſwer to their OLjeRions, but 
will not ſuffer us to give it ; they would firit examine whether my Lerds the 
Biſhops have been duly Committed, that ( we ſay ) 15 not to be Gone by the 
Court as yct ; vour Lerdjhip fees they are aftually in Cuſtody , by a Com-« 
mitment of the Lords of the Council, that appcars by thc Return before your 
Lordſhip, and for what they were Commitred, what -do we now pray for the 
King ? Firlt, we move for a Habeas Corps, then that this latgrmation may be 
read, and all is in Order to bring this Fat, ( for which 'they were Com- 
mitted ) ro a Trial ; 'tis ſaid upon the Return, ricy were ſent to the Tower, 
for Contrivins, Writing, and Publiſhing a Seditious Libel againit the Kings 
Perſon and Government, which { I think ) is Crime caougn for a man to 
deſerve to be Committed for ; they wouid have you to diicharge thele Lords 
from this Commirment, ( the Return, as they ſav, being not Legal! ) beiore 
the Informarion be read : But we think their Motion is Irrcgular, tor here is 
a Crime charged in the Commitment, and upon that Commitment they are 
here now as Criminals hefore your Lordſhip, and Mr. Attorney has exhibited 
an Information for the King, which is in the Naturc of a Declaration at the 
Kings Suſt; and thar in this Court, which 1s the Supreme Court now in being 
for the Trial of Matters of' this Nature. We will come to that Queſtion, 
wherher they were legally Committed, when there is a proper time for it; 
but now'we find my Lords the Biſhops in Court, upon a Commitment for a 
great Crime; I repeat it again, It is for Contriving, Writing, and Publiſhing a 
Seditious Libel againſt the Kings Perſon, and againlt the Kings Government ; 
and whether the Kings Countel ſhall not have leave ro make out this Charge 
by an Information, ſure can be no Queſtion at all in this Court ; I hear them 
mention the Statute of Elyard the Third. Burt that is not art all to the purpoſe, 
That is but what was offcred - in another Cafe that may be remembred, and of- 
fered by way of Plca, and preſſed with a great deal of Earncſtneſs, but Rejcfted 
by-'the Court ; and now what could not be receiv'd then by way of Plea, theſe 
Gentlemen would by their Importunity, have you reccive by way of Parole at 
the Bar; I ſuppoſe the Delign is to entertain this great Auditory with an Ha- 
rangue, and think to perſwade the weak men of the World, ( for the wiſe are 
not-to be impoſed upon ) that they arc in the Right, and we in the wrong ; un- 
der Favour my Lord, we are in the Right for the King, we dclire this Infor- 
mation may be read, and let them plead what by Law they can to it, accordin 
to the Courſe of the Court ; - but that which thcy now urge, is untimely, ng 
out of Courſe. 

Sir Rob. Sawyer. My Lord, we offcr this to vour Lordſhip ——— 

Mr. Att. Gen. - Why Gentlemen, you have bcen heard before your time already. 

Mr. S. Pemberton. Pray, my Lord, give us leayc to anſwer what the Kings Coun- 
ſel have objected. | 

L. C. F. The Kings Counſel have anſwered your Objeftions, and we muſt not 
permit Vying and Re-vying upon one another ; it you have no more to ſay, but 
only as ro the Matters that have becn urged, you have been heard to it on both 
{des already. | 

' Ir. S. Pemberton. T wonld, if you plcaſe, anſwer what has been objeted by 
the Kings Counſel, and ſtare the Caſe aright. 

Mr. Zuſt. Allybone. Bfother Pemberton, I do not apprchend that the Obje- 
Qion you make againſt this Commirment has any weight in it. The Obje- 
tion ( as I rake it ) is this, that theſe Lords were not legally committed, be- 
cauſe they were, commirred (1ays the Return ) by tuch and ſuch Lords of the 
Council particularly namcd, and ir docs not ſpecifie them to be united in 
the Privy Council ; - now truly, with me that ſeems to have no weight at 
all; and I will tell you why. If my Lord Chief Juſtice do commit any Perſon, 
and ſet his Name to- the Warrant, he docs-not uſe to add to his Name 
Lord Chief 7uſtice, but he is known to be ſo, without that Addition ; an 
would you have a different Return from the Lieutenant of the Tower to a 
Habeas Corpus, than the Warrant it ſelf will juſtifie.; the Lords do not uſe to 
wrife themſclves: Privy Counſellors, they are known to be fo ; as well as a 
4 fg only writes his Name, and docs not uſe to make the addition of 

is Oincc. 
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Sir Rob. Saryer. Prav, my Lord, give me leave to be heard to this, I think 
cruly it is a weigaty Objcttion, tor, under Favour, we fay, it muſt upon the 
Rerurn here appear, that they were lezally commitred, before you can charge ticm 
with an liiormation; I do not take Exceptions to the Warrant, becautie it is tub- 
ſcribed by iuch Lurds, and they do not write themſelves Lord's of the Council, tacy 
need not do that ; and the Return has averred that they are fo ; Bur the Return 
ourht to have been, that it was by Order of tac Privy Council, and fo it muſt be, 
itthey would fhew my Lords to be legally committed, that they were committed 
by O:cder of the Privy Council, and not by ſich and ſuch particular Perſons, Lords 
of the Privy Council; fo in the Caic put by Mr. Zuſtice Allybone, of a Commir- 
ment by your Lordihip, or any of the Judges ; it mult be returned to be by ſuch a 
Warrant, by tuch a One Chief Juſtice, for that ſhews the Authority of the Per- 
ſon commirting, and then your Lordihips Name to it indced is enough, without 
the Addition ; Bur if it does not appcar by the Return that there was tufficient Au- 
thority in the Perſon to commit, your Lordſhip cannot take it to be a | cgal © om- 
mirment ; i*nt now in this Cafe, they could have no Authority to commit but in 
Conncil ; and tis Return ſeems ro make ir done by them - as particular Perſons, 
and thats not a good Retura ( with your Lordſhips favour ) upon which theſe Re- 
yerend and 1V.be Lords can be detained in Priſon ; But what do they on the other 
fide fay to this 2 Why, we ſhall be heard to it anon : but, my | ord, they very well 
know, it would be roo late for that Etie&t which we delire of our Motion, and 
theretore we lay the Objections before you now in 1ts proper time ( fay we) you 
ought nor to read any Information againit us, becauſe we are not legally here be- 
fore the Court ; and ſure, that. which was faid by the Kings Councel, that your 
Lordihip may charge any One that you hnd here in Court, which way ſocycr he 
comes in, cannot be legal. 

Mr. Att. Gen. Who cver ſaid fo? 

Sir Robert Sawyer. 1 apprehend<d you ſaid ſo, Mr. Attorney, or elſe you ſaid no- 
thing. 

Mr. Att. Gen. Sir Robert Saryer, You of that fide have a way of letting your ſelves 
in, to ſay the ſame things over and over again, and of making us to fay what you 
pleaſe.” 

Sir Rob. Sawy:r. Truly 1 did apprehend you laid-down that for Doftrine, which 
I thought a very Rrange One , for we lav, with your Lordfſhips favour, hethart is in 
Court without a, L-2al proceſs, is not in Court ſoas to be charged wich an Information. 

S. Pembertoz, My Lord, Ir is not the Body being found here that intitles the C ourt 
to procced upon it, but the perſon accuted is ro be brought in by Legal Proceſs: 
Then if we be nor here by Legal Proceſs, the Information cannot be charged upon 
us; and if we ſuffer itto be read, ic will be too late for us ro make this Objcttion. 

L. C. 7. Thar you have all {aid over and over, and they have given it an An- 
ſwer. 

Mr. Att. Gen. Pray, Mr. Scrjcant, will you make an end; you have repeated your 
Objc&tion over and over, I know not how often, and will never be contented with 
our Anſwer. _ 

Mr. 7. Allyb. Sir Rob. Sawy-r, That which you ſaid in Anſwer tothe Caſe I pur, 
methinks docs gt anfwer.it : For if the Return be as good, that it was by a War- 
rant from ſuch an one, Lord Chief Fuſtice ;, as if my Lord Chief Zuſtice had added the 
Title of his Office to his own Name, when he ſubſcribed the Warrant : Then 
this Return, That this was done by ſuch and ſuch Lords of the Council, mult be as 
go0d, as if they had added thatto their own Names. 

Sir Rob. Sawyer. T hat is nor our Objection. 

Mr. Att. Gen. Your Objc&ion has been heard, and anſwered; we pray the Infor- 
mation may be read. 

Mr. Serj. Pemberton. No, we are not come to that yet. 

Mr. 7. Allyb. Pray, would you have an Averment by the Lieutenant of the Tower, 
in his Return to an Hab-25 Corpus, that it was done by them in the Council-Cham- 

Cr. : 

Mr. Finch. My Lord, Tne Difference is this, with Submiſſion; a Commutment 
by Sir Rob. right, Ch Juſtice, is a good Commitment, and a Return of that Na- 
tire, were a good Return, becauſe he is Chief Juſtice all over England, and hath Au- 
thority to commit wherever he is ; but a Commitment by ſuch an one, or fuch and 


ſuch Lords of the Privy-Council, cannot be a good Return of a Commirment ; _ 
cauſe, 
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cauſe, though they be Lords of the Council, yer neither {tngie, or apart, nor all to- 
gether, have Authoriry to do ſuch an At, unleſs chey be aticmbled in the Privy- 
Council; there their / or ct is circumſcribed ; fo that that muſt necas be a great 
ditterence between a Commitment made by a Judge, who is always to, and a Com- 
mirment by a Lord, or ſo many Lords, by the Name of Lords of the Privy-Coun- 
cil, who carry not their Authority about with them, bur are limited to their Af- 
tembly in Council. 

Mr. 7. Allyb. Mr. Finch, Indeed your ObjeCtion is worth ſomething, 1t my Lord 
Chicf Juſtice could not aft bur as under che charafter of Chief Jultice; for you 
are now arguing, that theſe Lords could not dothis At, but as Lords of the Coun- 
cil, in Council; the ſame (fay 1) may be ſaid of a Commitment by the Lord Chief 

uſtice; he cannot do it bur under the formalicy of his Authority, as he is Chief 
jt unleſs you will make-it impoſſible. for him to do any thing, bur as Chief 

uſtice, or unleſs you make it impoſſible to ſeparate his Ferſon from his Autho- 
rit 
Mr Finch. Put, Sir, the difference lies here ; the Authority of the one is general 
and univerſal, and gocth with him wherever he goes ; the other's Authority is li- 
mired roa particular ſphere 

Mr 7. Allyb. Why, would you have it averred, That they did is being afſen- 
bled in Council ? 

Mr. Finch. Under favour, they cannot juſtifie any thing that was done by them 
as Lords of the Council, but in the Privy-Council. 

Mr. 7. Powel. Truly, my Lord, for my part, I think there is no ſuch great ne- 
ceſſity of haſte in this matter ; Here are Exceptions taken to this Return; and the 
matter tranſaCted now before us, q=_ ro me to be of very great weight, perad- 
venture a greater, or a weightier, has not been agitated in this place in any Age it 
concerns theſe Noble and Reverend Lords, in point of Liberty : it comes ſuddenly 
upon us, and therefore, my Lord, 1 think it very fit we ſhould conſider a little of 
this matter, and conſult the Precedents of Returns, how they are; for there are 
multitudes of Returns of Writs of Habeas Corpus in this Court ; therefore it were 
requiſite, that we did conſult the Forms of other Returns, *and how the Precedent, 
as to this matter, have always been: if rhey are according as this is, then all is 
well ; bur if they be otherwiſe, it is fit we ſhould keep to the uſual Forms. 

L. C. 7. Whats your Opinion of ir, Brother Allybone ? 

Mr. 7. Allyb. I am ſtill of the ſame mind I was, my Lord, That he could make 
no Return, but this Return he has made ; and if his Warrant was inſufficient upon 
this Account, that theſe parricular perſons, Lords of the Privy-Council, did this At 


- without ſaying, that they did it in Privy-Counci!, then 'tis not his Return that could 


mend it; and truly I do. not know that there does nced any Precedent for this ; for 
every one knows where the Lords of the Council are; and 'tis a ſufficient Aycrment, 
this, that is in the Return. 

Mr. Pollexfen. They are Lordsof the Council every where, but they do not att as 
Lords of the Council any where but in Council. 

Mr. 7. Allyb. So my Lord Chief Pw is Chief Juſtice every where. 

Mr. Finch. And he can do Judicial Acts, as ſuch, every where ; bur the Lords of 
the Council cannot act but in the Council. 

Mr. 7. Allyb. Nor is it to be preſumed that they did do it. , 

Mr. Finch. Itis not a preſumption that is ro make any thing in this caſe, but the 
—_—_ is, whether here be a legal Return of a legal Commitment? 

oF / Allyb. Such publick Perſons, in ſuch publick Ads, can never be preſumed 
to act in their ſeparate private capacities. 

Mr. Finch, Bur, with fubmiſhon, your L ordſhips can judge only what is before you 
in this Return, whether it be a good Return, and whether here be a good Authority 
aſſerted in the perſons that did commit my L ords the Biſhops. 

L.C. 7. Truly, as to this Objeftion and Exception that hasbeen made by them, 
I have conſidered of ir, and what has been ſaid on all (ides, and I think 'ris the uſu- 
al way of Commitment; I neyer ſaw any other ; all the Warrants that ever I 
law, arc of this Form ; if there were any Precedents, they ſhould be ſhewn of that 

e. 

Sir Robert Sawyer. There arc mulcitudes of Precedents otherwiſe, and none of 
this Form. 


L. Ch. uſt, 
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£. 7. C. I confels, 'tis a Ciſe of great Weight, and the Perſons concerned are of 
zreat Honour and Valuc; and I would be as willing as any Body to teſtine mv Re- 
eas and-Regards ro my Lords the Biſhops, if I could tee any thing in it worth con- 
{lcring; of. 

Mr. .. Get. There's nocolour for it; if they do but look upon the Statute of the 
16th and 17th of the late King , which arraigns rhe Proceedings of his Privy-Coun- + 
cil ; that tells you what ri:ings belong ro the cognizance of the Privy-Council, and 
whatnot; and there you have all the Diſtindtions about Commitments by the King 
and Council, and by the Lords of the Council - And that Act will flicw, that this 
is a Commitment according to thc uſual Form : 'T hey know very well what the 
common Style of the Orders and Commitments of Council is, as in other places, 
and other Commitments ; By tuch an one, Chief Zuſiice, that is rhe Style that is 
very well known for ſuch Warrants: So a Commitment by, tuch and ſuch, naming 
them particularly, Lords of the Council, that's an Order made by the Lords in Council ; 
and that Statute diſtinguiſhes berween Commitments of one tort any the other ; and it 
docs it, becauſe ſometimes Warrants run in one form, and ſometimes in anocher ; 
but they all come within the DircCtion of that Stature. My Lord, we are in a plain 
Caſe, my Lords the Biſhops come Regularly before you, upon a Commitment by the 
Council; and therefore we pray they may be charged with this Information. 

Sir Robert Sawyer. Pray, will your Lordſhip givc us lcave to have that Statute lookr 
intro, which Mr. Sollicitor ſpeaks of; and then we ſhall fee whether ir be to his pur- 
Poic, | 

L. C. 7. Let the Statute be read. | 
- Mr. Sol. Gen. If it be Keeble's Book, it is the 16th of Chorlzs the Firft;_ if ir be 
the Old Book, it is the 16th and 17th of Car. towards the cnd. 

Clerk reads. J226vIDED always, and be it enacted, thac this Ut, any tie f- 
beral Clauſes therein contained, ſhall be taken and expounded, ts erccrn 
onely to the Court of Scar-Chamber 3 and to the ſain Teurt yolven vſorg 
the ÞPreſivent and Council in the Barches of Walcs, and befoze the Prclivent 
and Council in the Nozthern parts. | 

Mr. $61. Geri. It is the Paragraph before that. | 

Clerk reads. And be it alſo pzovided and enacted, That if any perſon ſhall 
hereafter be Committed, RKeſtrained of his Liberty, o2 ſuffer jmpaiſonme nt, 
bv the D2der and Decree of any fuch Court of Star-Chamber, o2 or92r Core 
arocſaty, now, 02 at any time hereafter, having, 82 pzctendtiig to have the 
ſame, 92 like Juriſdiction, Power, 92 Authozty to commit, 02 imp?u191, 2s 
afo2eiainz o2 by the Command o2 Tarrant of the King's 22ajeiy, His 
Heirs 62 Succeſſo2s, in their own Perſons, 02 by the Command 82 TWar- 
tant of the Council-Board, 02 or any of the Lo2ds, 02 othcrs of 32's Baje: 
ſties JIztvy-Council, that in every ſuch Cale; every perfon \ſ Committev, 
Reſfrained of his Liberty, o2 ſuffering Jmpaiſonment, upon demand 

Mr. Soll. Gen. That is all : Your Lordſhip ſces theſe ſeveral DiſtinRions of the 
Style of Commitment. ; : 

Mr. Att. Gen.: Now, pray favour us a little: My Lord, I think theſe Gentlemen 
Will not deny, but that the Lordsof the Council can commit; I mult cenfels, rhey 
ask that which was pretty reaſonable, if rhe Caſe was as they would make it; They 
would have my Lords the — diicharged, becaule there is not a Return of a 
god Commitment, and that ſtands upon this [5 x4 om, that what is hete ſaid to 
be done by all theſe Lords, at the'cnd of whoſe Names this is added, Lords of the 
Prizy-Council, was done by them out of Council, which, 1 ſuppoſe, your Lord- 
ſhip wilt not preſume, but will take it, that they id this as Lords of the Coun- 
cil in Councal ; And no man can ſay, bur the Lords in Council can commit. 

' Mr. Soll. Gen. You may as well preſume upon a Warrant made by my Lerd 
Chief Juſtice, becauſe it is not ſaid where he did ir, and theretore he did it in Scet- 
and. 

Mr. Att. Gen, 1 ay again, finleſs your Lordſhip will prefume, that which 1s nor 
to be preſumed, this muſt nceds be a very good Return. : 

Mr. 7. Ailyb. Truly (as Mr. Sollicitor ſays) you may as well detire us to preſume, 
that miy Lord Chief Juſtice would commit a man in /r:!#1d or Scotitzud 5 1 can tee no 
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Mr. Each. My Lord, That which we pray, is, not that vour Lordfſiip would 
prelume, but that you would not preſume, but take the Return as 'tis before you : 
and then ſee whether it can be thought to be a Commitment by the Lords in Coun- 
cil? 
Itr. S. Pembertm, Peay, my Lord, ſpare us a little in ths matter : Here has 
been the Claulc of a Statute read to you, from whence Nr. Sollicitor would con- 
clude, that all Commitments by ſeveral forts of pcrions there named, are legal ; 
or elſc the Enumeration of the ſeveral forts of Commirments, {1gnifties nothing to 
this purpoſe. But I pray your Lordſhip would confider this, that the very ſcope 
and end of that At of Pariiament 1s, to relieve againſt illegal Commitments and 
Opprcſſions; then the {-y-ral Commitments therein named, can never all be called 
legal; fo that thor ſignifies nothing to our purpoſe ; My Lord, they rell us we 
ſtand upon Preſumption, no, we do not fo ; we ſay your Lordſhip ought not to 
preſume the One or the other, bur to judge upon what is before you, bur here is 
nothing befere vou hurt this Return of a Commitment of theſe Noble Perſons, 
my Lord the Arch-8iſhop of Canrervury, and the reſt of the Bithops, which is ſaid to 
be by theſe particular | ords. Now i: your Lordihip will pleaſe to give us time 
to look into it, ( for this is an Exception we t2: © at the Bar upon hearing the 
Return read ) we would ſhew tie conitant way has becn quite otherw:le chan this 
Return makes it ; therefore we delire lave 1» fatighe your Lordſhip concerning 
the uſual Form of Precedents, and thercky i: will appcar, tht it ought to have 
been, that they were commitred by Order or the I'rivv Councii, 2nd then he 
ſhould have ſer forth the Warrant it ſelf, which wouud hayc ſhewn che Names of 
the Privy Councellors, and he needed not to have put *hcir Names in the Re- 
turn as the particular Perſons that commirrea them ; but now, my Lord, this 
does not appear to be an, Order made in Councti, as it ought to be, and the 
Return is that which is before you, and you arc to judge only upon what is before 
YOu. 

[. C. 7uſt. So we do. 

Mr. 7uſlice Allybone. Pray, Sir Robert Sawyer, would the Saying of a Governour 
of the Tower in his Return toa Writ of Habeas Corpus alter the Nature of the Com- 
mitment ? 

Mr. Att. Gen. My Lord, We are in your Lordſhips Judgment. 

Mr. 7uſt. Allybone. | ſav, Erother Pemberton, would any collateral Saving of the 
Lieutenant of the Tower alter the Nature of the thing, his Return in this Caſe is 
onely an Inducement to the Warrant of Commitment, and his Saying one way 
or t'other would neither vitiate nor mend the Commitment. 

Mr Soll. Gen, Your Lordihip cannot take notice of the Commitment but from 
the Warrant. | 

Hr. Pollexjen. The Return isthe Fat upon which you are to judge. 

ir. 7uſt. Powel. Certainiy we mult judge of che Record, and nothing elſe, and 
the Return is the Record now, being filed. 

[.Ch. 7:ft. The Return is as certain, I think, as can be. 

Mr. Sil. Gen. By the Return it appears, the Biſhops were commitred by the 
Varrant of ſuch and ſuch Lords of the Council, and that which is before yqu 
now is, Whcetacr you will not intend it to be done by them in Council. 

Mr. Zuſt. Powel. We can intend nothing, but muſt rake the Return as *ris. 

Lord Chief Juſi. The Warrant is good cnough, I think truly, and fo is the Re- 
turn. 

Mr. Pdlexfen. I think in all the Habeas Corpus's that have been ſince the King's 
return, of Perſons committed by the Council, the Returns have been quite other- 
wite than this Return is; We do all pretty well agree ( for oughtI can perceive ) 
in theſe two things ; We do not deny but the Council Board has Power to com- 
Mit, they on the other {ide do not attirm, that the Lords of the Council can conm- 
Mit out of Council, 

Mr. Att. Gen. Yes, they may, as Juſtices of the Peace. 

Mr. Pollexſen. That is not pretended to be fo here. 

L. Ch. 7ujt. Nos no, that is not the Caſe. 

. Mr. Pollexjen. Then, my Lord, with fubmiſhon, I will compare it to any thing 
elſe of this nature, I deny not bur that the Council may commit, but the =_—_ 
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- ſtion is, whether this Return of their Commirmente bc right ; S:ippoſe there ſhould 


be a Return to a Habeas Corps, thar ſuch a one was committed bv Sir Robert 
Wrieht, and three others by 5 Juſtices of this Court, for a Contempt, With- 
our ſaying, that it was done in Courr, this would be an 11] Return; although they 
had power in Court to commit tor a. Contempt, yet it mult appear, that it was 
done.in Court, or it cannot be a good Return : If1 ho thought or toretcen thar 
ſuch a Return would have been made, 1 could eaſily have made out our Objc- 
tion, but we could nor foretell what they would teturn, and therefote we can 
only make this Objeftion now upon the hearing of it tead. jn all the Debates 
that have been heretofore in the Great Cate of the Habeas Corprs concerning 
mv Lord Heilzs, and thoſe other Gentlemen who were in Priton upon Com- 
mitments by the Privy Council, the Returns ate, that they were committed by 

rder of the Privy Council, as near as I can remember , I will not take it up- 
on me to be politive in it, but I believe, it your Lordfhips thought fit to give us 
a ſhort time to look into it, we ſhould be plainly able to ſhew you, that all the Re- 
turns of Commitments of this nature, arc ſaid to be by Order of the Council- 
Board, and never any of them naming the Lords; for that may be true, and 
yct not a Legal Commitment. 

Lord Ch. Juſtice. T have ſeen ſeveral Precedents of Commitments in this Form, 
and if you make no Exception to the Warranr, you can make no Excepric'1 to the 
Rerurn, becauſe that only ſers forth the Warrant. 

Mr. Pollexfen. The Commitment you are to judge of, is upon the Return, w:th 
ſubmiſhon, and fuppoling the Warrant co be. right and good, y<t the Return is 
not Legal. 

Mr. Attorn. Gen. We fay, in common Underſtanding, it cannot be but a Com- 
mirmcnt in Council, 

Mr. .S. Pemberton. But common Underſtanding and l:gal Underſtanding are two things; 
and we pray the Judgment of the Courr. 

Mr. Soll. Gen. And fo do we, my Lord, and pray yout Rule in it. 

Mr. Juſlice Allybone. You may by the ſame reaſon ſay, that upon all Commit- 
ments by Warrant from Juſtices of the Peace, that the Commitment was out of 
the County, if the Parry docs not alledge in the Warrant or Return, that the Com- 
mirment was in the County. *Tis an Objection that would put us upon preſuming, 
what we have no reaſon to preſume. 

L. Ch. Juſtice. If you would have our Opinions, let my Brothers declare theirs, 
I will ſoon tell you my mind. 

Mr. Juſtice Holloway. Pray let the Return be read again. ( which was done. ) 

Mr. Attorn. Gen. So that the Return ſays, they were committed by vertue of a 
Warrant of ſuch and ſuch by Name, Lords of the Council, and whether this be a 
Warrant of the Council, isthe Queſtion, and we think ir is plain enough, that 'tis 
a good Return. 

Mr. Juſtice Powell 1 have given you my thoughts already, I think we ought to 
conſult Precedents in a Caſe of this Weight and Nature; and truly 1 will not take 
upon me to ſay, whether ir be a good Return or not a good Return, without look- 
ing into Precedents. : RE 

Mr. 7uſt; Allybone. For my own part, it docs not ſtick at all with me, for the 
Realons I gave before ; when any man that has an Authority to commit, C "M- 
mit a Perion to an Inicriour Officer, and that Officer has an Habeas Corpus 
brought to him, it is enough for him to return his Warrant, by which the 
Party was committed, and whatſoever he faycs by the bye, cannot have any In- 
fluence one way or other, to alter the nature ot the thing; Now unlels you would 
make every man that is a Juſtice of the Peace wrice his Name aud tile him- 
ſelf Juſtice of the Peace, rhis mult be a good Commirment. Every Commitment 
ſhall be preſumed to be purſuant to the power of the Perton commuting, and 1 ant 
ſure, take thelc Lords teparately, and they had no power to commit, and conſe- 
quently ſuch a Wartant would be no Authority to the Lieutenant of the 1 ow- 
er to reccive them ; Burt when they ſend fuch a Warrant as this, we ſhall pre- 
ſume it to be according to the Power they have, and not according to the Power 
they have not; this Warrant is recurned by the Officer, and I cannot but preſume 
khar it is all vcry well 
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At. Juiflice Iloy. My Lords, I am very dcfirons and willing Four Lords 
ſhips ſhould have all the Right and Juſtice done you that can be, and by the 
Grace of God, I will endeavour it ail I can: I fee in this Caſe it is agreed on 
both tides, rhac the Council have a Þower to commit, and tize Commitment is 
here certified in rhe words of the VV arrant, and the Lieutcnant has made his Re- 
uirt, that chev were committed by vertue of this Warrant ; If the Licutenant of 
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' the Tower had returned any other Commitment, you would have blamed him 
tor a falſe Return; but now you nd fault with his Return, becauſe he does not 
jay, the Warrant was made by the Lords of the Council, and in Counc!l ; That is 
a thing ſo-notoriouſly known to all the Kingdom, that my Lords were tent to the 
Tower bv the Council, that vo body doubrs it ; and being thus ſent by this War- 
rant, I do not fee but that this is a very good Return, and my Judgment is, that 
thc Information ought to bc read. 

Lord Ch. Juſt. I cold you in the beginning, after you had made your Objections, 
thac I chought ic was as all other Returns arc, and I am of the tame Opinion till, 
| tind no fauit with the Warrant, nor with the Return. 

Mr. Serj. Pemberton. T here is no Objc&tion to the Warrant at preſent upon this 
Qucition. 

* L. Ch. Juſt. Neither do I take upon me to fay any thing, nor is there any thing 
now to be ſpoken of rouching the Fact for which rheſe Noble Lords were com- 
mitted. 

Mr. Att. Gen. We pray, my Lord, the Information may be read. 

Mr. 7uſt. Holloway. There is no queſtion about the Fact, but whether this be a 
g00d Return which is here made, that they were commurted by ſuch and ſuch 
Lords of the Council. 

L. Ch. Juſt. 1 would do as much to give my Lords the Biſhops eaſe, and ſer them 
at liberty, as I could poſſibly by Law, but we muit not break the Rules of Law for 
any one. 

Mr. Soll. Gen. Pray read the Information. 

Mr. Finch. No, my Lord, we oppote the reading of it. 

Mr. Solicitor Gen, Why will not you be ſatisfied with the Opinion of the 
Court? 

Mr. Finch. We have another thing to offer, which we muſt haye the Opin: 
on of the Court in, before this Information can be Read. 

Mr. Att. Gen. Pray let us hear it what ir is? 

Mr. Finch. My Lord, we did humbly offer one Objection more to your Lord- 
ſhip againit the reading of the Information, the former objeftion was concern- 
ing the Perſons Committing, in that it does not ſufficiently appear upon the 
Return, that they were committed by the Lords in Council ; the Court have 
given their opinion in that, Burt the other objection ſtill remains, whethet 

they ought to have been committed at all, and therefore when they now ap- 
pear upon this Habeas Corpus, we ſay, they were not legally committed to Pri- 
fon, becauſe a Pcer ought not to be committed ro Priton in the firſt inſtance 
tor Vaifdemcanour. » 

Mr. So/licir, Gen. If you pleaſe you may ſpeak to that by and by, bur 
that is riot proper now for you to offer, or for the Court to detrrmine, whe- 
ther a Pecr may be committed upon. an Accufſation tor a Miſdemeanour ? 

Mr. Finch. With Submiſhon, that 1s fuch a difficulty that lycs in the way 
againſt rhe reading of the Information, that you mult get oycr it, before you 
Cai Come at the Reading of it. 

Mr. Att. Gen. You will have your time for all this matter by and by, bur 
certainly, you cannot be admitted to ir yet. 

L. Ch. Juſt. Truly I think you are too carly with that Exception. 

Mr. Finch. With Submiſhon, we think this is the proper time, and1I will 
1] your Lordſhip the reaton why, 
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Ld. Ch. Fuſt. Mr. Finch, certainly every _— the world, that can be ſaid, 

you will ſay for your Client; and you ſhall be heard ; for we are very willing 

" _— theſe Noble Lords, if we can by Law, and if the Exceptions you make 
2 legal. | 0 

Mr. Finch, My Lord, we do not doubt your Juſtice, and therefore we deſire to 
ofter what we have to ſay in this Point; the only Queſtion ( now it ſeems ) is 
abour our time of making our Exception. Mr. Attor, ( we apprehend ) did ſay 
one thing which was certainly a little too large; That however any man comes 
into Court, if the Court find him here, they may Charge him with an Informa- 
tion- 

Mr- Attor, Ger, Who ſays ſo? 1 ſaid noſuch thing, 

Mr. Finch, Then I acquit Mr. Attorney of it, he did not ſay ſo: Then both he 
and I agree the Law to be, That a man that does come into Court, if he does 
not come in by Legal Proceſs, he is not to be Charg'd with an Information ; then 
ſince we do agree in that Propoſition, certainly we muſt be heard to this Point, 
Whether we arc here upon Legal Proceſs, before you can Charge us with this In- 
formation ? 

Mr. Attor. Gen. You think you have ſaid a fine thing now, and take upon you 
an Authority to make me agree to what you pleaſe. 

Mr. Finch. Certainly the_Conſequence is plain upon your own Premiſes. 

Mr. Attor, Gen, Do you undertake to ſpeak for me ? 

Mr. Finch, 1 am in the Judgment of the Court, and to them I leave it. 

Mr. Attor, Gen, 1 know you thought you had got an extraordinary Advantage, 
by making me ſay what you pleaſe; but there has been very little ſaid, but what 
has been grounded upon Miſtakes all along: This is that I do ſay, If a man comes 
involuntarily upon any Recognizance, though he be not in Cuſtody ; or if he comes 
in upon any Proceſs, if the Court find him here, though that Proceſs be not for 
the thing Charged in the Information, yet the Court is ſo much in polleſſion of the 
Perſon, that he ſhall plead to any Information, and That I do ſay, and will ſtand 


Y. 

Mr. Soll, Gen, My Lord, we are here in a very great Auditory, and this Court 
is always a very great Court, ( but here is a Greater and Nobler Aſſembly, than 
uſually we have here) and theſe Gentlemen, to ſhew their Eloquence, and Ora- 
tory, would, by converting Propoſitions otherwiſe than they are delivered, put 
another meaning upon them,and ſo draw ſtrange Inferences from them ; but theſe 
Arts we are ſure will not | here; we ſay plainly, and we are ſure the Law 
isſo, ( let them apprehend what they will ) That your Lordſhip cannot exhibit 
an Information to any man that you find accidentally here in Court ; then ſays 
Mr. Finch, we are agreed ; but withal (ſay1) take my other Propoſition, If a 
Perſon be brought into Court by Legal Proceſs, or upon any Contempt what- 
ſoever, by an Attachment, or Warrant, or upon a Habeas Corpus after a Com- 
mitment, being thus found in Court, your Lordſhip may certainly Charge him 
with an Information ; when theſe Gentlemen, who are ſo eager on the otherſide, 
did preſide here, and ſtood in the places where Mr, Attorney and I now are; E 
can name them abundance of Cafes of the like nature with this, when men have 
been compelled to appear to Informations, and plead preſently ; they are the Per- 
ſons that made the Precedents; they made the Law, for ought I know : Pm fare 
I find the Court in poſleſlion of this, as Law, and we pray the uſual Courſe may 
be followed. ; 

Mr. Finch, *Pray my Lord ſpare us a word in this matter : I do agree with Mr. 
Attor. in this matter, but I do not agree with Mr, Sollzcstor, 

Mr. Soll. Gen, You donot agree with your ſelf. 

Mr. Finch. I hope I doy and always ſhall agree with my ſelf, but I do not agree 
with you, Mr. Sollrcrtor. 

Mr. Soll. Gen, You do not in 1688 agree with what you were in 1680. 

Mr. Finch. Says Mr. Attorney, A man that comes voluntarily in, cannot be 
Charged with an Information ; with him I agree. Says Mr.:Solciror, A man that 
comes in, and is found in Court by any Proceſs, may be Charg'd with an Infors 
mation : I ſay no, if the Proceſs be wholly illegal, for he cannot be ſaid to 
be legally in Court : Suppoſe a Peer of uy Realm be taken upon a Capsas, and 

is 
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is Committed to the Aa-ſpaler, and is brought up upon a abezs Corp; 
I would fain know whether you could declare again't him. AY 

Mr. Attor, Gen. No, we cannot . 

Mr. Finch, And why is that, but becauſe the Proceſfis Illegal, and ke is not truly 
in Court : Then is 1t a proper time noww,ro make this a queſtion, Whether my Lords 
here were Legally committec}, before yon car lay any thing ta their charge by 
way of informarion ; for if the Commitment be lllegal, ir is a void Com- 
mitment z and if the Commitment be void, the Procels is void, and then my 


Lords are not Legally in Court. ; 
Ld. Ch, Juſt. That ſure is but returning again to the ſame queſtion that 


has been determined already. 
Mr, Sz, Gen, If your Lordſhip will permit them to go over and over. the 


ſame things, we ſhall never have an end. 

Mr, Finch, My Lord, we pray theſe Gentlemen of the KINGS Council may 
be a little cool with us, and then they will find, we do not talk ths ſame 
things over and over again, nor meddle with that which the Court have given 
their Judgment in. Ld. Ch. 7437, Well, go on Sir. 

Mr. Finch, My Lord, We ſay, it is the Priviledge of the Peers of Encland, 
that none of them ſhall be Committed to Priſon for a Miſdemeanour, eſpecially 
in the firſt inſtance, and before Judgment ; this (we ſay) is the right of my 
Lords, the B:ſbops, and that which they claim as Lords of Parliament, Now it 
appears upon this Return and the Warrant, that the Council-Table hath Com- 
mitred them, (for your Lordſhip and the Court hath ruld it,rhat this Commitment 
muſt be taken to be by Order of the Privy-Council, and we meddle not with 
that further) but we ſay that the Council- Table may Commir a man unjuſtly, that 
is certain 2 There has been relief often given in this Court a-ainſt Commitments by 
the Council-Table: And that they were unjuſtly Committed, depends upon that 
point of their Priviledge as Peers, 

Mr. Serj. Pemb, My Lord, we ſay, that the Lords of the Council have 11legally 
Committed theſe Noble Perſons, who are Peers of the Realm, and ought to have the 


priviledge of their Peerage,which is not to be Committed for a Miſdemeanour ; that 


the Council ought not to have done : For the Peers of E:9/2nd ought no more to be 
Committed for a-Mifdemeanour, and to be Impriſoned, eſpecially upon the firſt 
Proceſs,than they may be in a cafe of Debt. Ir istrue, in the caſe of Treaſon, Felo- 
'ny; or the Breach of the Peace, the Peers have not ſuch a Priviledge ; they may be 
Committed ; but for a bare Miſdemeanour (as this does appear to be in the Warrant 
of Commitment) they ought notto be Committed; but they were Committed by the 
Lords of the Conncil, and we now complainof this to your Lordſhip as Illegal, and 
therefore pray my Lords may be diſcharged, 

Sir Robert Sawyer, Will your Lordſhip be pleaſed to favour me a Word on the 
ſame ſide for my Lords the Bzſhops. It muſt be agreed ro me, that if a Peer 
be brought into Court, as taken by a Capias, he cannot be charged with a 
Declaration ; and the reaſon is, becauſe the Proceſs is Illegal : Then, my Lord, 
with ſubmiſſion, When a Peer comes upon a Foreign Commitment, and is 
brought in Cuſtody upon a Habeas Corpus, this is either in the nature of a 
Proceſs, or a final Commitment, as a Judgment z they will not ſay, that this 
is a good Commitment ſo as to amount to a Judgmeat ; for the Council-Board 
could not give a Judgment in the caſe ; beſides, the Commitment is Illegal be- 
caufe it is not a Commitment till they find ſecurity to anſwer an Informa- 
tion here, bat *tis a Warrant to keep them for a Miſdemeanour; beſides, there 
is another thing we have to ſay to this Warrant, (for 1 am making Obje- 
tions againſt the Validity of this Commitment ) it does not appear that there 
was any Oath made, and therefore the Court muſt adjudge that there was no Oath 
made, and then no man ought without an Oath to be Committed, much leſs a 
Pecr; but that which we chielly rely upon, is, That my Lords ought not to 
have been Committed for this, which 1s but a Mifdemeanour at moſt : And if 
they uſe it, as Proceſs to bring my Lords the Biſh'ps to anſwer an Infor- 
mation, we ſay, By Law no ſuch Proceſs can be taken out againſt the Per- 
ſons of Peers for bare mifdemeanours. I do agree, that for Fellony, Trea- 
ſyn; or Surety oof the Peace, the Perions of Pcers may be Commir- 

ted ; 
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ted; and that which is called Surety of the Peace in our Books, Mr, 
Solicitor knows very well, in ſome of the Rolls of Parliament, is called 
Breach of the Peace, but it is all one; and the meaning, in ſhorr, is, Thar 
it is ſuch a Breach of the Peace, as for which 2 Man by Law may be obliged 
to find Sureties for the Peace. If it ſhould mean a Breach of the Peace by 
implication, as all Treſpaſles and Miſdemeagours, are faid to be Corra Pacers 
in the Indictment or Information, then it were a fimple thing to enumerate 
the Caſes wherein Priviledges did not lie; for there could be no Informati- 
on whatſoever, but mult be Contra Pacem, and ſo there could be no fach thing as 
Priviledge at all: And beſides, we ſay, the very Courſe of this Court is con- 
trary to what they would have; for in the Caſe of a Peer, for a Miſdeamea- 
nour, you go firſt by Summons, and then you do not take out a Capias as a- 
gainſt a common Perſon, but the next Proceſs is a Diſtringas, and ſo ad 1n- 
finitum;, And I do appeal to them on the other ſide, and Challenge them to 
ſhew any one Precedent, when a Peer,was brought thus into Court, to be char: 
ged with an Information, without it were in the Caſe of an apparent Breach 
of the Peace, for he muſt be Charged in Cuſtody, ard there mult be a Commit 
titur to the Marſhal, to intitle the Court to proceed ; your Lordſhip will find 
very few Precedents of Caſes of this Nature about common Perſons, for till with= 
in theſe 14 or 15 years there was no ſuch thing ever done againlt a common Perſon ; 
But this was the Rule; firſt there went out a Swbper:, and then an Attach- 
ment, and when the Party was taken upon the Attachment, he is taken to 
come in upon Proceſs, and then the Court would Charge him preſently ; bur 
if he did appear upon the Summons, they would not Charge him, but he had 
time to take a Copy of the Information, and an Imparlance of Courſe, till che 
next Term, before he could be compelled to Plead. But in the Caſe of a 
Peer, there never was any ſuch Precedent, as the - Attachirg his Perſon, but 
only a Summons and Diſtreſs ; and 1 would be glad the KIN G's Council 
would ſhew that ever there was any ſuch proceſs taken out againſt the Per- 
ſon of a Pcer, for a meer Miſdemeanour. My Lord, tis plain, what Breach 
of the Peace means in every Information, and I only ſpeak this to acquaint the 
Court how the conſtant Proceedings in all theſe caſes have been. Theſe Infor- 
mations were anciently more frequent in the Star-Chamber ; and what was the 
Proceſs there ? Not the common Proceſs of a S»bpera, that was not the courſe 
there; but the Proceſs was a Letter from the Chancellor, that if the Party 
upon that Letter did not appear, in a Common Caſe, there went out an At- 
tachment ; but in a Peers Caſe, never ; and ſoit appears by Cromptons Furiſdift;- 
on of Courts, Tit. Star-Chamber 33- This appears likewiſe by the Proceedings in 
Chancery againſt the Peers, till the Queens time, they did not ſo much as take 
out an Attachment after default upon a Szbpz#na, but they would then in the 
Queens time, be ſo bold as to take out an Attachment againſt a Lord for 
not appearing but that Courſe was condemned as illegal; ſo we find in my 
Lord Dyer. 

Mr. Attor, Gen, That was at a common Perſons Suit. 

Sir Robert Sawyer. But the proceedings in the Star-Chamber were at the King's 
Suit, and I am ſure Mr. Sulliciror knows that the Peers priviledges reach to 
Informations, but as I was ſaying, it was ſo adjudged as to the Chancery in 
my Lord CromwePs Caſe. xiiz Eliz, Dyer, 315. 

Ld. Ch. Juſt. You take a great compals, Sir Robert Sawyer, but pray remember 
what you laid down at firſt, for the Ground of your diſcourſe, That there 
was never any Commitment of a Peer for a bare Miſdemeanour, you muſt keep 
to that, that is the Point you are to look after. 

Sir Ropert Sawyer. My Lord I will fo, I do do not Cite theſe Caſes but for 
this purpoſe, to ſhew, that in all Courts the Peers have particular Priviledges, 
and 1am ſure they can produce you no Precedents for any ſuch proceedings a- 
?ainlt a Peer; in my experience of theſe matrers, I never ktew any ſuch; nay, 


-I knew it always to be otherwiſe, That in Informations for Miſdemeanours, 


there did never illue out a Cap:as againſt a Pecr; and Mr. Attorney knows ve- 
ry well, it was fo in the late Caſe of my Lord Zowelace; for that Caſe of my 
Lord D:von!thire, that was an expreſs Breach of the Peace, tho? it was debated 
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and diſputed then; 1o.that I take it, theſe Noble Lords cannot be charged 

with this Information, becauſe they do not come in by Legal Proceſs; and un- 

leſs they can ſhew me any Caſe, where a Peer did ever .come in upon ſuch a 

Commitment, and anſwered to an Information upon that Commitment, it muſt 

certainly be allowed not to be the Legal Courſe ; though if ſuch a Precedent 

could be ſhewn, that paſt ſ#b — without debate or ſolemn determinati- 

on, that would not do, nor could bind the reſt of the Peers; If one man 

would loſe a particular Benefit he has, all the whole Body 'muſt not loſe 
it; and the benefit is not ſmall, of Time to make his Defence ; of Imparling z 

of taking a Copy of the Indiftment, and preparing himſelf to plead as his 

Caſe will bear; and indeed a common perſon has uſed to have theſe privi- 

ledges, tho in ſome Caſes of late, they have taken the other Courſe; and if a 

C apias went out (which We ſay, cannot go againſt a Lord) and the Party were 
brought in, he was to anſwer immediately : Now, my Lord, I take it, That the 

Priviledges of Peers is in all times the ſame with the Parliamentary Priviledge 

in, Parliament time, which reacheth to Informations, as well as other Aions. 
(My Lord Cooke is expreſs in this point) in the 4 J»/tir. 25. If that Objection 

ſhould hold good, that every-Information being Contra Pacem, that ſhould be a 

Breach of the Peace, then (as I ſaid before) priviledge will hold in no Infor- 

mation, which is contrary to that and all our other Books ; *tis only ſuch a 

Breach of the Peace, as for which ſecurity of the Peace may be required. - But 

further, that this is a Priviledge enjoyed by the Peers Spiritual as well as Tempo-_ 
ral, I ſuppoſe will not be denied, for I think they will not queſtion, but that the 

Biſhops, and Abbots that were Lords of Parliament were Peers, and we find inour 
Books when the Court has been moved for a Cp4as againſt an Abbot, if he were a 

Mitred Abbot, and: fat in the Lords Houſe, it was always ſaid, that no ſuch Proceſs 
ought to go, and ſoitis in the caſe of Biſhops z but indeed for other Noble Men, the 
difference is this, Where it does not appear upon Record, that they are Lords 
of Parliament, there the Courts have put them to bring their Writs of Pri- 
viledge, but where it does appear upon Record, that they are Peers, the Court 
is to allow and take notice of their priviledge, and. there needs no ſuch Writ. 
Now that the Parliament priviledge, and the privitedge of Peers (as to their 
perſons) is the ſame, appears by the form of the Writ in the Regiſter fol, 
237. Fuz, Herb, Nat, Brev, 247. The Words of the Writ are theſe, That if ſuch 
a one be Sued at the Suit of another, the Writ commands, that a Peer out of 
Parliament time ſhould have the ſame priviledge with thoſe ſummoned by the 
KING to the Parliament; and I know not any difference that can be put be- 
tween thern, and it cannot be denied, that all Informations whatſoever, unleſs 
ſuch as are for Breaches of the Peace, for which Surety of the Peace may be 
required, are under the Controul of the Parliament priviledge ; ſo that upon 
theſe grounds, I do preſs that my Lords the B:jhops may be diſcharged : 1f 
there be any Information againſt us, we are ready to enter our Appearance 
to anſwer it according to the courſe of the Conrt ; but if the Information be 
for no other thing than what is contained in the Warrant of Commitment, 
then their perſons ought to be priviledged from Commitment: 

Mr. Pollixfen. If your Lordſhip pleaſe to take it all together, you will find it 2 
caſe very well worth your conſideration, it being the caſe of all the Peer- 
age of England. 

Mr. Arttor. Gen, My Lord, theſe Gentlemen haye taken a great deal of Liberty, 
and ſpent much of your time in making .long Arguments, and after all, truly 
1 do not know where to have them, nor can underſtand what they would be 
at; it ſeems they agree that for Treaſon, Felony, and Breach of the Peace, a 
Peer may be Committed, 

Ld. Ch, Juſt, That is (ſay they) ſuch a Breach of the Peace, as for which Surc- 
ty of the Peace may be required. ; 

Mr. Attor, Gen, Then all the Learning they have been pleaſed to fayour us with, 
is at an end, for if here be any thing charged upon the Biſhops, for which 
Sureties of the Peace may be required, then this is a good Commitment. 

{.d. Ch. Fuſ#, That they muſt agree upon their own Arguments, 


Mr, 
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Mr. Attor, Ge;z. Can then any man in the world ſay, that a Libel does not re- 
quire S.reries of the Peace ? for we muſt now take it as it is here upon this Return. 
How my Lords the Biſhops will clear themſelves of it, is a Queſtion for another 
time z but the Warrant ſays they were Commited for Contriving, Framing, and 
Publiſhing a Seditious Libel againſt His /Lajety, and His Government ; ls there 4 
greater Miſdemeanour ? Or is there any thing on this ſide a Capital Crime thart is 
a greater Oifence? Is there any thing that does fo tread upon the Heels of a Ca- 
 pical Offence, and comes fo neat the greatelt of Crimes that can be Committed a- 
gainlt the Government? Not to enlarge at this time upon what the Conſequences 
of ſuch things may be, ls there a greater Breach of the Peace than ſuch Seditious 
Prattices?  .No doubt, any man may be Committed for it, and may be bound to 
find ſureties for his good Behaviour. 


Sir Robert Sawyer, I ſay Sureties of «the Peace, not of the good Behaviour. 


Mr. Soll. Gen, Pray my Lord, would you conſider where we are, we are going - 
towards France, I think, or ſome farther Country ; they have ſet us out to Sea, and 
I do not ſee after this rate, when we ſhall come to Land ; certainly, theſe Gentle- 
men are mightily out of the way,and would fain have us ſo too ; we are here upon a 
ſingle Queltion, as this Caſe ſtands before your Lordſhip, upon the Return ; here 
is a Libel, a Seditious Libel, faid to be contrived, made and publiſhed againſt the 
KING and His Government, by theſe Noble Lords the Priſonets; this is the Ac- 
cuſation; ſuppoſe this be true, (that is to be proved hereafter ) (I hope they are 
innocent, and will prove themſelves ſo) bur ſuppoſe it tobe true, that they have 
made a ſeditious Libel againſt the Kg and His Government, will any man fay,thar 
this is not done /3 & Armis? This is a Libel with a witneſs ; nay,two or three de- 
frees more may carry it to High Treaſon, and all the Informations that were ex- 
hibited by Sir Robert Sawyer, when he was Actorney General, ( and he exhibited a 
great mapy for Libels) conſtantly theſe Words were in Ys & Armis, & contra 
Pacen:. 


Biſhop of Peterborou:h. Was it ſo ih-yorir own Caſe Mr. Sollicitor ? 


Mr. Soll. Gen. Yes, it was ſo in my Caſe, and you were one of them that proſe- 
cuted me, for ought I know; or if you did not proſecute me you preached a- 
gainſt mez or if you did not, ſome of your Tribe did: Bur ſo, my Lord, it 
was in many other Caſes, within time of Memory. Sir Robert Sawyer has paſt 2 
Complement upon me, of my great Skill in Parliament matters ;, but truly there 
needs no great Skill in matters where the Law is ſo plain; a Peer they agree may 
be in Priſon for Treaſon, Felony, or Breach of the Peace ; but that Breach of 
the Peace (ſay they) is where the Law requires Sureties of che Peace; bur is 
there any Certainty where Sureties of the Peace ſhall be required, and where not ? 
Then I would put-this Caſe, Theſe Lords have contrived and publiſhed a Seditious 
Libel againſt the Ksng and His Government and whether this be not ſuch a Breach 
of the Peace, as will require Sureties of the peace, is the Queſtion before you : 
And it plainly appears to be ſo, in Sir Baptsſ# Hick*s Caſe, in Hobbare. If a man 
write a private Letter, provoking another to fight, although there be no fighting, 
this is a Breach of the peace; now a Letter can do no Wrong in that kind, bur 
2s it incites and ſtirs up to hghting, which may occaſion Blood-ſhed, and I think 
there cannat be a greater Breach of. the peace, than for a man to come to the 
King's Face, and publiſh a Libel againſt Him, and yet according to their Do- 
Qtrine, this man ſhall go away, and you ſhall not take him up, but take a S«- 
pea againſt him, and wait for the delay of all the ordinary proceſs; and they 
tell you another thing, that a Capias does not lie upon an Information againſt the 
perſon of a Peer, and that there is no precedent of any ſuch thing, but I would 
pray them to remember the Caſe of my Lord Lovelace, about ſome three years 
ago for breaking a Foot-mans Head. It ſeems, if a man libels the Xing in His 
own preſence, that is not ſo great a matter, as a little CorreCtion to an inſolent 
Foot-man ; but there he was bound in a Recognizance to appear here in this Court, 
and accordingly he did appear, and was Chargot with an information, and as to 
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that precedent I do believe Sir Robert Sawyer and Mr. Finch won't contradiCt me ; 
this was in the firſt yearof this Kine: There was likewiſe my Lord of Pc-1brooke's 
Caſe, whowent to a diſorderly Houſe, and there frighted ſome people, and we 
moved the Court, and had an Attachment againſt him, for a miſdemeanour, and 
he was glad to Compound the thing,or it had not ended ſo ſoon as it did and yet if 
a Lord comes to the King's Perion, and aflronts Him to his very Face, will 
not an Attachment lie againſt him for it ? Certainly it will. My Lord, we 
have gone out of the way tvo much aJjready, and theie Gentlemen will lead us 
farther, but we hope your Lordſhips will reduce us to the methods of the Law : 
Here is an Information which we deſire may be read, if they have any thing to 
plead to it, their time for that will come after it is read ; if they think they have 
been illegally impriſon'd, it appears plainly upon this Return, who they were that 
did Commit them ; here are a great many Noble Lords to Anſwer an Action of 
falſe impriſonment; if theſe Lords think fit,-and may have theſe Learned Gentle- 
men, that are very well able to adviſe them what they ſhould do in it. 


Sir Robert Sawyer, We pray your Lordſhips Judgment, whether the Caſes put by 
Mr. Solicitor are like our Caſe. 


Mr. Soll, Gen, They are as like, as Sir Robert Sawyer is to Mr- Attorney that 
Was. 

Sir Robert Sawyer. Thoſe Caſes are of apparent Breaches of the peace, ſo like- 
wiſe was my Lord of Devonſbire's Caſe, but certainly that was not at ali like 
this. 

Mr. Finch, With your Lordſhips Favour I would add but one Word, and I 
would repeat nothing of what has been ſaid 3 all that I ſhall ſay is this, There is 
a great deal of Difference between an Actual Breach of the Peace, and that 
which in the bare Form of ' an Information is a Breach of the Peace, by Conſtru- 
Ction of Law, it being contra pacem: Suppoſe it be laid that a man did v: & ar- 
mis ſpeak Words, will that make the Words a Breach of the peace ? 

Mr. Soll, Ger, It muſt be vi & armis, and certainly is a Breach of the peace. 
F, bir. Fioed. If a man write a Petition, are the pen and ink that he uſes, the 

rims ? 

Mr, Soll, Gen. My Lord, I hope Mr. Finch remembers what I heard him ſay in 
Algernon Sidney*s Caſe, ſcribere eſt agere. 


oO 


Mr. Finch, I think it is ſo, Mr. Sollcitor, but eyery Attion is not a Breach of the 


Peace. | 
Ld. Ch, Juſt. We let my Brothers deliver their Opinions, I will give you mine. 


Mr. J«f. Allyb, The ſingle Queſtion now is, Whether or no that which Mr. 
Sollicitor was pleaſed to name as the Crime, and lay it to the Charge of my Lords 
the Biſhops, that is a ſeditious Libel, be a Breach of the peace: I do confeſs 
that there is little of Argument to be drawn from Forms of Indiftments; and I 
ſhall put no great ſtreſs upon the words vs & armis, where the Fact will not come 


near it but if a Commitment may enſue, (as they ſeem to agree) wherever ſurety - 


of the peace may be required, nothing ſeems more important to me, than that 
ſurety of the peace ſhoald be required, where there is any thing of Sedition in 
the Caſe; and wherever there-is a Seditions Act, I cannot tell how to make any 
other Conſtruttion of its. but tha it is an Actual Breach of the peace, that is 
my Opinion. 

Mr. 7ſt. Powell, I am of the ſame opinion in this point too, as I was in 
the other point before, It was a matter of great conſequence ( I thought) upon 
the former point, but now it appears to me, to be of far greater conſequence 
than it did at firſt; far here, all the Great, High, and Noble Peers of Er: 
gland are concerned in it, as to their priviledge- Our Predeceſſors in this Court 
heretofore would. not determine the priviledges of the Peers, but left them 
to themſelves to make what Judgment they pleaſed of them : I think truly *tis 
a thing of that weight. that it may be very fit for the Court to take time to 
confider of it, and I declate for my own part, I will not take upon me to 
deliver any Opinion in a matter of this, Conſequence, before I haye Conſulted 
all the Books, that can give me any Light in the Caſe. Jnſ 
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Mr. 7. Allybone, Brother Powe!l, Tam not determining, limitting, or cramping 
the priviledge of Peers, but Iam only conſidering whether or no a ſeditious Libel 
be a breach of the Peace z *Tis agreed to be on all hands a breach of the Peace. 
[5 there any thing that will require Sureties of the Peace to be given upon the do- 
ing of it? For there Sir Robert Sawyer has laid the Foundation of his diftin: 
Aion, and if that ſhall draw any perſon under a Commitment, then, ſay 1, in 
my Judgment, wherever there is a ſeditious Libel, there is that which is an 
a&tual breach of the Peace ;, for I am ſure, there is that, which is ſufficient ro 
require Sureries of the Peace; I controvert not the right of the Peers one way 
or other, but only declare my opinion, That this is a fat that comes within 
the Rule laid down by them, That what will require Sureties of the Peace, is a 
breach of the Peace. 


Mr. Juſt. Holloway. God forbid: that in a Caſe of this Nature, any one ſhould 
take upon him here to ſay, that every Miſdemeanour were a breach of the 
Peace,:'l ſay not ſo; but certainly there are ſome ſuch Miſdemeanours as are 
breaches of the Peace; and if here be ſuch a Miſdemeanour before vs; then it 
js acknowledged that even in Parliament time, a priviledged perſon might be 
Committed for it : For in Treaſon, Felony, and breach of the Peace, priviledge 
does not hold. 1 will not take upon me (as my Brother ſaid) to determine con- 
cerning the priviledge of the Peers ; it is not of our Cognizance, nor have we 
any thing to do, either to enlarge or confine priviledge,, nor do we determine 
whether this be ſuch a Libel as is charged in the Information, that will come in 
queſtion another time, but certainly as this Caſe is, the Information onght to 
be read, and my Lords ought to appear and plead to it. 


Ld. Ch, Juſt, Certainly we are all of us here as tender of the priviledges of 
Peers, as any in the World can be, and as tender as we would be, and ought to 
be in trying any man's right; it becomes us to do it with great reſpect and 
rezard to my Lords the Bjhopsz and therefore I would be as careful ( if that 
were the queſtion before me) toconſider very well, before 1 give my Opinion, as 
ever I was in my life. But when 1 ſee there can come no miſchief at all to 
the priviledges of the Peers, by what is agreed on all hands; I think I may 
very juſtly give my opinion; for here is the queſtion, Whether the fact 
charged in the Warrant, be ſuch a Miſdemeanour as is a breach of the Peace, 
and the words of the Warrant (which is now upon the Record) being ſuch as 
have been recited, I cannot but think it is ſuch a Miſdemeanour as would have 
required Sureties of rhe Peace, and if Sureties were not given, a Commitmensg 
might follow ; and therefore 1 think the Information muſt be read. 


Mr, Attor, Gen. We pray the Clerk may read it. 


Clerk reads. Middleſex Cl, Memozand. That Sir Thomas Powys, Knight, Attorney 
General of our Lord the KING, who for our ſaid Lord the KING, in this behalf 
Sues, comes in his own perſon here into the Court of our ſaid Lord the KING, 
before the KING Himſelf at Weſtminſter, on Friday next, after the morrow of the 
Holy Trinity in this Term, and for our ſaid Lord the KING, gives the Court 
here to underſtand, and. be informed, that our ſaid Sovereign Lord the KING 
out of His Signal Clemency 


Mr, Soll. Gen, Read it as it is in Latin, 


Biſh, of Peterborough. My Lord, We deſire it may be read in Engliſh, for we 
don't underſtand Law-Latry, 


Mr. Soll. Ger. No» my Lords the Biſhops are very learned Men (we all know) 
pray read it in Later. 


Clerk reads. Memmandum, 204 Thomas Powys, Miles, Attornatus Domini 
Frpis nunc Generalis, qui pro codem Domino Rege in hac parte jequit ur, 11 pros 
prid 


[we] 
pri> Perſona ſua venit bic in Curia aitt? Domini Regis coram ipjo Rege apud 
\WVeſtmonaſterium, Die Veneris proxime poſt craſtinum Sante Trinitatis, iſto ec. 
dem 1ermino, & pro eodem Domino Rege. Dat Curie hic intelligi & informari, quod 
ditts Dominus Kex, nunc ex inſigns Clementia & benigna Intentione ſuis erga 
Subduos ſuos Regnt ſui Angliz, per Kegiam- ſuam Prerogativam, quarto Die Aprilis, 
Anno Regni DifP Domint Regis nunc Tertio, apud Weltmonaſterium in Comitary 
Middleſexiz, Declarationem ſuam Intitulatam, Yis Majelties Gzacious Declaration 
to all His Loving Subjects fo2 Liberty of Conſcience, gerenctem Datum eiſdem 
Die & Ammo, Magno Stgillo ſuo Anovlie Stptllatim prblicauit ;, in qua quudem 
D:cliratiwine cont ime! nr, 


JAMES R. 


z T having pleaſed Almighty GOD, not only to bring Us to the Imperial 
Crowns of theſe Kingdoms through the greateſt difficulties, but to pre- 
ſerve Us by a more than ordinary Providence upon the Throne of 
Our Royal Anceſtors- There is nothing now that We ſo earneitly- deſire 

as to Eſtabliſh Our Government on ſuch a Foundation as may make Our 
Subjets happy» and Unite them to Us, by Inclination as well as Duty, 
which We think can be done by no means ſo efieftually, as by Granting 
to them the Free Exerciſe of their Religion for the time to come, and 
add that to the perfeft enjoyment of their property; which has never 
been in any caſe invaded by Us lince Our coming to the Crown, which being the 
ewo things men value molt, ſhall ever be preſerved in theſe Kingdoms du- 
ring Our Reign over them, as the trueſt methods of their Peace, and Our 
Glory. We cannot but heartily wiſh, as it will eaſily be believed, that al 
the People of Our Dominions were Members of the Catholick Church, 
yet We humbly thank Almighty GOD, it is, and hath of long time been 
Our conſtant Senſe and Opinion ( which upon diverſe occaſions We have 
declared ) that Conſcience ought not to be- conſtrained, nor People forced 
in matters of meer Religion. It has ever been direftly contrary to Our 
Inclination, as We think ir is to the intereſt of Government which it de- 
{troys, by ſpoiling Trade, depopulating Countries, and diſcouraging Stran- 
gersz and finally, that it never obtained the end for which it was imployed, 
And in this We are the more Confirmed by the Refleftions We have made 
upon the condudt of the four laſt Reigns. For after all the frequent and 
preſſing Endeavours that were uſed in each of them, to redace this King- 
dom to an exa&t Conforrnity in Religion, it is viſible , the ſucceſs has not 
anſwered the deſign: And that the difficulty is invincible, We therefore, 
out of Our Princely Care and Afﬀection unto all Our Loving Subjects, that 
they may live at eaſe and quiet, and for the increaſe of Trade, and en- 
gouragement of Strangers, have thought fit by Virtue of Onur Royal Prero- 
gative, to iſſue forth this Our Declaration of Indulgence, making no doubt 
of the Concurrence of Our two Houſes of Parliament, when we ſhal} think it 
convenient for them to meet. In the firſt place we do Declare, that We 
will Protect and Maintain Our Arch-biſhops, Biſhops, and Clergy, and all 
other Our Subjects of the Church of England, in the Free Exerciſe of their 
Religion as by Law Eſtabliſhed, and in the quiet and full enjoyment of all 
their poſleſſions without any moleſtation or diſturbance whatſoever. We 
do likewiſe Declare, that it is Our Royal Will and Pleaſure, that from hence- 
forth the execution of all and all manner of Penal-Laws in matters Eccleſiaſtical, 
for not coming to Church; or not receiving the Sacrament , or for any 0- 
ther Non-conformity to the Religion Eſtabliſhed , or for or by reaſon of the 
Exerciſe of Religion in any manner whatſoever » be immediately Suſpended » 
and the further Execution of the ſaid Penal-Laws and every of them is hereby 
Suſpended. And to the end, that by the Liberty hereby granted the Peace 
and Security of Our Government in the praCtice thereof, may not be endan- 
gered, We have thought fit, and do hereby ſtreightly Charge and Command all 
Our Loving Subjects, that as We do freely give them leave to meet and ſerve 
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God after their own way and manner, be it in Private Houſes, or places puir- 
poſely hired or built for that uſe, fo that they take eſpecial care that nothing be 
preach'd or taught amongſt them which may any ways tend to alienate the 
Hearts of Oar People from Us or Our Government, and that their Mzetings 
and Aſſemblies be Peaceably, Openly, and Publickly held, and all Perſons free- 
ly admitted to them ; and that they do fignifie and make known to ſome one 
or more of the next Juſtices of the Peace, what place or places they ſet apart 
for. thoſe uſes : And that all Our Subjects may enjoy ſuch their Religious Aflem- 
blies with greater Aſſurance and Protetion, We have thought it requiſite, and 
do hereby Command, that no diſturbance of any kind be made or given unto 
them, under pain of Our Diſpleaſure, and to be furcher proceeded againſt with 
the uttermoſt ſeverity. And fora\ſmuch as We are deſirous to have the benefit 
of the Service of all our loving Subje&s, which by the Law of Nature is inſe- 
parably annexed to, and inherent in Our Royal Perſon, and that none of Our 
Subjets may for the future be under any diſcouragement or difabilicy ( who are 
otherwiſe well inclined and fit to ſerve Us) by reaſon of ſome Oaths or Teſts 
that have been uſually adminiſtred on ſuch Occaſions, We do hereby further 
Declare, Thar it is Our Royal Will and Pleaſure, that the Oaths commonly cal- 
led the Oaths of Supremacy and Allegiance, and alſo the ſeveral Teſts and De- 
clarations mentioned in the Aqts of Parliament made in the 25:5. and 3otrh. 
years of the Reign of Our late Royal Brother King Charles the Second, ſhall not 
at any time hereafter be required to be taken, declared, or ſubſcribed by any 
Perſon or Perſons whatſoever, who is or ſhall be employed in any Office or Place 
of Truſt, eicher Civil or Military, under Us, or in Our Government. And We 
do further Declare it to be our Pleaſure and Intention from time to time here- 
after to grant Our Royal Diſpenſations under Our Great Seal to all Our loving 
Subjefts ſo to be employed, who ſhall not take the faid Oaths, or Subſcribe or 
Declare the ſaid Teſts or Declarations in the above-mentioned Atts, and every 
of them. And to the end that all our Loving Subjects may receive and enjoy 
the full benefit and advantage of Our Gracious Indulgence hereby intended, and 
may be acquitted and diſcharged from all Pains, Penalcies, Forfeitures, and Dif- 
abilities *by them or any of them incurred or forfeited, or which they ſhall or 
may at any time hereafter be liable to, for or by reaſon of their Non-conformity, 
or th2 Exerciſe of their Religion, and from all Suits, Troubles, or Diſturbances 
for the ſame, We do hereby give Our free and ample Pardon unto all Non-cen- 
formiſts, R-cuſants, and other our Loving Subjects for all Crimes and Things by 
them committed or done contrary to the Penal Laws formerly made relating to 
Religion, and the Profeſſion or Exercile thereof, hereby declaring that this Our 
Royal Pardon and Indemnity ſhall be as good and effteual to all intents and 
purpoſes, as if every individual Perſon had been therein particularly named, or 
had particular Pardons under Our Great Szal, which We do likewiſe Declare 
ſhall from time to time be granted unto any Perſon or Perſogs deſiring the ſame, 
willing and requiring Our Judges, Juſtices, and other Officers, to take notice of 
and obey Our Royal Will and Pleaſure herein before Declared. And although 
the Freecom and Aſſurance We have hereby given in relation to Religion and 
Property, might be ſufficient to remove from the Minds of Our Loving Subjeas 
all Fears and Jealouſies in relation to either; Yet We have thought fic further to 
Declare, That We will maintain them in all their Properties and Poſleflions, as 
well of Church and Abby-Lands, as in any other their Lands and Property what- 


loever. 


Et idem Attornatins difti Domini Regs nunc Generalis pro eodem Domins Rege wlterins 
dat Curie hic intelligi & informari, guod poſtea ſcilicet wiceſimo ſeptimo die Aprilss 
Anno Regni ditti Domini Regis nunc, &c- quarto, apud Weſt monaſterium predittum in 
Comitatu Middleſexie preditto, idem Dommus Kex nunc ex eadem Clementia & benignd 
mmtenticne ſus erga ſubditos ſues Regni ſui Anglia, per Regiam ſuam Prerogativam, 
alia Regalem |t:am Declarationem Intirulatem, His Majeſties Gracious Declaration, 

G gerenters 


_ —_ Ir "ny Rn” A IPs es __ ___ —— — — ——  _—__— — 


« [22] 


gerentem datum eiſdem die & anno ultimo mentionatis, magno ſigillo ſuo Anglie ſmmiliter 
figillatam, publicavit ; in qua quidem Declaratione continetur, . 


FF AMES REX. 
« AU R Conduct has been ſuch in all times, as ought to have perſwaded the 
hs World, that we are firm and conſtant to our Reſolutions ; yet that caſie 
&* People may not be abuſed by the Malice of crafty wicked Men, We think fic 
* to declare, that Our Intentions are not changed fince the 4th. of April 1687, 
& when we iſſued out Our Declaration for Liberty of Conſcience, in the follow- 
*<ing Terms 


Hu Majeſtics Gracions Declaration to all hu loving Subjetts for Liberty of Conſcience. 


FAMES REX. 

T having pleaſed Almighty God not only to bring Us to the Imperial Crown 
I of theſe Kingdoms, thro? the greateſt difficulties, but to preſerve Us by a more 
than ordinary Providence, upon the Throne of Our Royal Anceſtors; There is 
nothing now that We fo earneſtly defire, as to eſtabliſh Our Government on 
ſuch a Foundation as may make Our Subjects happy, and unite them to Us by 
Inclination, as well as Duty ; which We think can be done by no means fo effe- 
ually, as by granting to them the free Exerciſe of their Religion for the time 
to come, and add that to the perfet Enjoyment of their Property, which has 
never been in any caſe invaded by Us ſince Our coming to the Crown ; which 
being the two things Men value moſt, ſhall ever be preſerved in theſe Kingdoms, 
during our Reign over them, as the trueſt methods of their Peace and Our Glo- 
ry. We cannot but heartily wiſh, as it will eaſily be believed, that all the People 
of Our Dominions were Members of the Catholick Church ; yet we humbly 
thank Almighty God, it is, and hath of long time been Our conſtant Senſe 
and Opinion ( which upon divers occafions we have declared ) That Conſcience 
ought not to be conſtrained, nor People forced in matters of meer Religion. 
It hath ever been directly contrary to Our Inclinations, as We think it is to the 
Intereſt of Government, which it deſtroys, by ſpoiling Trade, depopulating 
Countries, and diſcouraging Strangers, and finally, that it never obtained the 
End for which it was employed. And in this we are the more confirmed by the 
Reflections we have made upon the Conduct of the four laſt Reigns : For after 
all the frequent and prefling Endeavours that were uſed in each of them, to re- 
duce this Kingdom to an exat Conformity in Religion, it is viſible the Suc- 
ceſs has -not anſwered the Deſign, and chat the difficulty is invincible : 
We therefore out of Our Princely Care and Afﬀe&tion unto all Our loving 
Subjects, that they may live at eaſe and quiet, and for the Increaſe of Trade, 
and Encouragment of Strangers, have thought fit by Vertue of Our Royal Pre- 
rogative to iſe forth this Our Declaration of Indulgence, making no doubt of 
the concurrence of Our two Houſes of Parliament, when We ſhall think it con- 
venient for them to meet. In the firſt place, We do declare, That We will 
prote& and maintain Our Archbiſhops, Biſhops, and Clergy, and all other Our 
Subjects of the Church of England, in the free Exerciſe of their Religion as by 
Law eſtabliſhed, and in the quiet and full Enjoyment of all their Poſſeflions, 
without any moleſtation or diſturbance whatſoever. We do likewiſe declare, 
That ic is Our Royal Will and Pleafure, that from henceforth the Execution of 
all, and all manner of Penal Laws in Matters Eccleſiaſtical, for not coming 
to Church, or not receiving the Sacrament, or tor any other Nonconformity to 
the Religion eſtabliſhed ; or for or by reaſon of the Exerciſe of Religion in any» 
manner whatſoever, be immediacely ſuſpended, and the further Execution of the 
faid Penal Laws, and every of them, is hereby ſuſpended. And to the end 
that by the Liberty hereby granted, the Peace and Security of Our Government 
in the Practice thereot may not be endangered, We have thought fir, and do 
hereby ſtraitly charge and command all Our loving Subjeds, that as we do free- 
ly give them leave to meet and ſerve God after their own way and manner, be ir 
in private Houſes, or Places purpoſely hired or built for that uſe, fo that they 
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take eſpecial Care that nothing be preached or taught amongſt them, which 
may any ways tend to alienate the hearts of Our People from Us orr Our  Go- 
vernment ; And that their Meetings and Aſſemblies be Peaccably, Openly, and 
Publickly held, and all Perſons freely admitted to them ; and that they do 
figniie and make known to ſome One or more of the next Juſtice of 
the Peace, what Place. or Places they fſet apart for thoſe Uſes. 
And that all our Subjects may enjoy ſuch their Religious Aſſemblies with grea- 
ter Aſſurance and Prote&tion, We have thought it requiſite, and do hereby 
Command, that no diſturbance of any kind be made or given unto them, un- 
der Pain of our Diſpleafure, and to be further proceeded againſt with the 
uttermoſt Severity. And foraſmuch as We are deſirous to have the benefit of 
the Service of all our Loving Subjects, which by the Law of Nature is inſepa- 
rably annexed to, and inherent in Our Royal Perſon; and that none of our 
Subjects may for the future be under any diſcouragement or diſability (who are 
otherwiſe well inclined and fit to ſerve Us) by reaſon of ſome Oaths or Tefts 
that have been —_— adminiſtred on ſuch Occaſions; We do hereby further 
Declare, That it is Our Royal Will and Pleaſure, That the Oaths commonly 
called the Oaths of Supremacy and Allegiance ; and alſo the ſeveral Teſts and De- 
clarations mentioned in the Acts of Parliament, made in the 25th. and 3orh. 
Years of the Reign of Our late Royal Brother King Charles the Second, ſhall 
not at any time hereafter be required to be taken, declared, or ſubſcribed by 
any Perſon or Perſons whatſoever, who is or ſhall be imployed in any Office 
or Place of Truſt, either Civil or Military, under Us or in Our Government. 
And We do further declare it to be Our Pleaſure and Intention, from time to 
time hereafter, to grant Our Royal Diſpenſations under Our Great Seal to all 
Our Loving Subjects fo to be employed, who ſhall not take the ſaid Oaths, or 
ſubſcribe or declare the ſaid Teſts or Declarations, in the above mentioned Ads, 
and every of them. And to the end that all Our Loving Subje&ts may receive 
and enjoy the full benefic and advantage of Our Gracious Indulgence hereby 
intended, and may be acquitted and diſcharged from all Pains, Penalties, For- 
feitures and Diſabilities, by them or any of them incurred or forfeiced, or 
which they ſhall or may at any time hereafter be liable to, for or by reaſon 
of their Nonconformity or the Exerciſe of their Religion, and from all Suits, 
Troubles, or Diſturbances for the ſame ; We do hereby give Our Free and Am- 
ple Pardon unto all Nonconfor:miſts, Recuſants, and other Our Loving Subjects, 
for all Crimes and things by them Committed or done, contrary to the Penal* 
Laws formerly made relating to Religion, and the Profeflion or Exerciſe there- 
of, hereby Declaring, That this Our Royal Pardon and Indempnity ſhall be as 
good and cffeRtual to all Intents and Purpoſes, as it every individual Perſon 
had been therein particularly Named, or had Particular Pardons under Our 
Great Seal ;: Which We do likewiſe Declare ſhall from time to time be Grant- 
ed unto any Perſon or Perſons deſiring the ſame. Willing and requiring Our 
Judges, Juſtices, and other Officers, to take notice of, and obey Our Royal 
Will and Pleaſure herein before Declared. And although the Freedom and 
Aſſurance We have hereby given in Relation to Religion and Property, might 
be ſufficient to remove from the Minds of Our Loving Subjects all Fears and 
Jealouſics in relation to either ; yet We have thought fit further to Declare, That 
We will Maintain them in all their Properties and Poſleflions, as well of 
Church and Abby Lands, as in any other their Lands and Properties wharſoe- 
ver . Given at Our Court at Whitehall the 4th. day of April, 1657. , in the Third 
Year of Our Reign. 

Ever ſince We Granted this Indulgence, We have made it Our Principal 
Care to ſeg it preſerved without diſtin&tion, as We are encouraged to do day- 
ly by Multitudes of Addrefſes, and many other Affurances We receive from 
Our Subjects of all Perſwaſions, as Teſtimonies of their Satisfaction and - 
Duty, the Effets of which We doubt not but the next Parliament will 
plainly ſhew, and that it will not be in vain that We have reſolved to 


uſe Our uttermoſt Endeavours to Eſtabliſh Liberty of Conſcience on _ 
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Juſt and equal Foundations, as will render it unalterable, and ſecure to all Peo- 
ple the free Exerciſe of their Religion for ever, by which future Ages may reap 
the benefir of what is ſo undoubtedly for the general good of the whole King- 
dom. Ir is ſach a Sequrity We defire,without the burden and conſtraint of Oaths 
and Teſts, which have been unhappily made by ſome Governments, but could 
never ſupport any; nor ſhould Men be advanced by ſuch means to Offices and 
Employments, which ought to be the Reward of Services, Fidelity, and Merit. 
We mult conclude, that not only good Chriſtians will joyn in this, but whoever 
is concerned for the increaſe of the Wealth and Power ot the Nation. Ir would 
perhaps prejudice ſome of our Neighbours, who might loſe part of thoſe vaſt 
Advantages they now enjoy, if Liberty of Conſcience were ſerrled in theſe King- 
doms, which are above all others, moſt capable of Improvements, and of Con- 
manding the Trade of the World. In Purſuance of this great Work we have 
been forced to make many changes both of Civil and Milicary Officers through- 
out Our Dominions, not thinking any ought to be employed in Our Service, 


who will not. contribute towards the eſtabliſhing the Peace and Greatneſs - 


of their Country, which We moft earneſtly defire, as unbiaſſed Men may ſee 
by the whole Condu@ of Our Government, and by the Condition of Our Fleet, 
and of Our Armies, which with good management ſhall be conſtantly the ſame, 
and greater, it the Safety or Honour of the Nation require it. We regommend 
theſe Conſiderations to all Our Subjects, and that they will refle& on their pre- 
ſent Eaſe and Happineſs, how for above three Years, that it hath pleaſed God 
to permit Us to Reign over theſe Kingdoms, We have not appeared to be that 
Prince Our Enemies would have made the World afraid of, Our chief Aim ha- 
ving been not to be the Oppreſlor, but the Father of Our People, of which We 
can give no better Evidence than by conjuring them to lay aſide all private Ani- 
moſities as well as groundleſs Jealouſfies, and to chooſe ſuch Members of Parlia- 
ment, as may do their part to finiſh what We have begun for the Advantage of 
the Monarchy over which Almighty God hatch placed Us, being reſolved to call 
a Parliament, that ſhall meet in November next at tarthelt. 


Quam quidem Repalem Declarationem difi Domini Regis nunc ultimo mentionatam 
idem Dominus Rex nunc poſtea ſcilicet triceſimo die April's Anno Regni ſui quarto ſupra 
ditto, apud Weſtmonaſterium predifttum in Comitatu Middleſexia praditto, imprimi & 
per totam Angliam publicari cauſavit, & pro magis ſolemni demonſtratione, notificatione, 
& manifeſt atione pe ſue Regie benignitatis & benevolentia ſus ad omnes ligeos 
ſuos in eadem Declaratione ultimo mentimata ſpecificatos poſtea ſcilicet quarto die Mai 
Anno Regni ſui quarto, apud W.ſtmonaſterium pradittum im Comitatu Mlddleſexie pre» 
difto idem Dominus Rex debito mod» ordinavit prout ſequitur. 


At the Court at Whitehall, the 4th. of May, 16$8. It is this Day Ordered by 
His: Majeſty in Council, That His Majeſty's late Gracious Declaration, bearing 
Date the 27th. of April laſt, be read at the uſual time of Divine Service, 
upon the 207th. and 27:4. of this Month in all Churches and Chappels within 
the Cities of London and Weſtminſter, and Ten Miles thereabout; and upon the 


d. and 10th. of Fune next in all other Churches and Chappels throughout this 


Fd 


ingdom. And it is hezeby further Ordered, That the Right Reverend the 
Biſhops cauſe the ſaid Declaration to be ſent and diſtributed throughout their 
ſeveral and reſpective Dioceſles, to be read accordingly. 


Et ulterins idem Attornatns dit; Domini Regs nunc Generals pro eedem Domino Regt 
dat Curie hbic intelligi & iuformari, quod poit Confettionem praditt ording ſcilicet, de- 
cimo oftavo die Maii, Anno Regui dicti Demini Regis nunc quarto ſupraditto, apus 
Weſtmonaiterium preditium in Comitatu Middleſex:e praditto, Willielmus Archiepiſ- 
copus Cantuarienſis de Lambeth in Comitatu Surrie, Waillielmws Epiſcopus Aſaphenſis de 
St. Aſaph in Comitatu Flintie, Franciſcus Epiſcopus Elienſis de Paruchia Sancti Andree 
Holborn in Comitatu Middle{exi, fohannes Epiſcopus Ciccſtrenſis de Ciceſtria in Comitatu 
Sufſexie,Thomas Epiſcopus Batbenenſis > Wellenſis deCivitare Hells in Comitatu $ —_— 
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Thomss Epiſcopus Petriburgenſis ds parochid ſaniti Andree Holborne in C omitatu Middle- 
ſexie, & Fonathan Epiſcopus Briſtollenſis de Civitate Briſtol, inter {ſs conſuluerunt & 
conſpiraverunt, ad diminuendam Regiam Authoritatem, Regalem Prezrogativam 
& Poteſtatem, & Regimen ejuſ{dem Domini Regis nunc in pramiſſis, ac ad eun- 
dem Ordinem infringendum & eludendum ; ac in proſecutione & executione confpi- 
rationis predidtz, pſi idem Willielmns Archiepiſcopms Cantuarienſis, Willielmas E i j- 
pus Aſapbenſis, Franciſcus Epiſcopus Elienſis, Fobannes Epiſcopns Ciceſtrenſis, Thomas 
Epiſcopms Bathonenſ1s &- Wellenſis, Thomas Epiſcopus Petriburgenſis, & Fonathan Epiſco- 
pus Briſtollenſis difto decimo oftavo die Maii Anno regni dit/i Domini Regis nunc quarto 
ſupraditto, vi & armis, &c. apud Weſtmonaſterium praedittum in Comitatu Middle- 
ſexie preditto, illicite, malitios, ſediriose, & ſcandalose quoddam falſlum, fitum, 
pernitiolum, & ſeditioſum libellum, in {criptis de eodem Domino Rege & Re- 
gali Declaratione & Ordine prediftis ( pretenſu Petitionis ) fabricaverunt, 
compolſuerunt 8& ſcripſerunt, & fabricari componi & ſcribi cauſaverunt, & eun- 
dem falſum, fitum, malitioſum, pernitioſem, & ſeditioſum libellum per ipſos predi- 
Hum Willielmum Archiepiſcopum Cantuarienſem, Willielmum Epiſcopum Aſaphenſem, 
Franciſcum Epiſcopum Elienſem, Fobannem Epiſcopum Ciceſtrenſem, Thomam Epiſcopum 
Bathonenſem & Wellenſem , Thomam Epiſcopum Petriburgenſem , & TJonathanum 
Epiſcopum Brittollenſem manibws ſus propris reſpettrue ſubſcriytum die, & anno, & loco 
witimo menconatis in preſentia dicti Domini Regis nunc vi & armis, &c. publica- 
verunt, & publicari cauſaverunt ; in qno quidem falſo, fito, malitio/o, pernitioſo 
&- ſeditioſo libello * continetiur 


The Humble Petition of #illiam Archbiſhop of Canterbury, and of divers of the 
Suffragan Biſhops of that Province ( now preſent with him) in behalf of 
themſelves and others of their abſene Brethren, and of the Clergy of their 
reſpeive Dioceſles, 


Humbly ſheweth, © 

ff AT the great Averſeneſs they find in themſelves to the diſtributing 

and publiſhing in all their Churches, Your Majeſties late Declaration for 
Liberty of Conſcience, proceedeth neither from any want of Duty and Obe- 
dience to Your Majeſty ; our Holy Mother the Church of Erng/and being both 
in her Principles and in her conſtant Practice unqueſtionably Loyal, and having to 
her great Honour, been more than once publickly acknowledged to be fo by Your 
Gracious Majeſty ; nor yet from any want of due Tendernefs tb Difſſencers, in 
relation to whom they are willing to come to ſuch a Temper as ſhall be thought 
fir when that matter ſhall be conſidered and ſetled in Parliament and Convo- 
cation. But among many other Conſiderations, from this eſpecially, becauſe 
that Declaration is founded upon ſuch a diſpenſing Power, as hath been often 
declared illegal in Parliament, and particularly in the Years 1662, andi1672. 
and in the beginning of Your Majeſties Reign ; and is a matter of ſo great Mo- 
ment and Conſequence to the whole Nation, both in Church and State, that 
your Petitioners cannot in Prudence, Honour, or Conſcience, fo far make them- 
ſelves Parties to it, as the Diſtribution of it all over the Nation ; and the folemn 
Publication of it once and again, even in God's Houſe, and in the time of his 
Divine Service, muſt amount to, in common and reaſonable Conſtru&tion. 


———[In contemptum dif; Domini Refs n#nc, & Legum hujus regni Angliz, 
manifeſtum, in malum exemplum cynium aliorum in tali caſu delinquentium, &c contra 
pacem difti Domini Regis nunc, Coronam & Dignitatem ſuas, &&c. Unde ideti Atorna- 
7s ditti Domini Regis nunc generalis pro eodem Domino Rege petit adviſamentum Curie 
bic in premiſſis, & debitum legis proceſſum verſus pretatos Willielmum Archie- 
piſcopum Cantuarieuſem, Willielmum Epiſcopum Aſaphenſem, Franciſcum Epiſcopum Eli- 
enſem, Johannem Epiſcopum Ciceſtrenſem, 7 homam Epiſcopum Bathonenſem &- Wellenſem, 
Thomam Epiſcopum Petriburgenſem , & FJonathanum Fpiſcopum Briſtollenſem fieri ; ail 
refpondendum ditto Domino Regi de & in premiſſis, XC. an : 
" Powys. 
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Mr. Attcr. Gen. My Lord we humbly pray, that according to the Rules of 
the Court in ſuch Caſes, my Lord Archbiſhop of Canterbury, and my Lords the 
Biſhops may Plead to the Information. 

Mr. Soll;. Gen, My Lords the Biſhops are here in Cuſtody in Court, upon 
the higheſt Commitment that can be in this Kingdom, to wit, That of the 
King in Council ; and we pray, that according to the Courle of the Court they 
may Plead to the Information preſcntly. | 

L. Ch. Juſt. What does his: Grace and my Lords the Biſhops ſay toit? _ 

Mr. Serj. Pemberton. Will your Lordſhip give us leave who are of Council 
for his Grace my Lord of Canterbury, and the reſt of my Lords the Biſhops, to 
ſpeak a word in this Matter? 

L. Ch. Juſt. Ay Brother, go on. | riea) 

Mr. Serj. Pemberton, That which we have to deſire of your Lordſhip and 
the Court, is this, We have now heard this Information Read, and *tis plain 
we could know nothing of this before, the Warrant of Commitment being only 
in general for a Libel ; and this being a Caſe of the greateſt Conſequence, 
peradventure, that ever was in Weſtminſter Hall, (that, I think, I may boldly 
iay, it is a Caſe of the greateſt Conſequence that ever was in this Court) and 
it being a matter of this Nature, that theſe Great and Noble Perſons my Lords 
the Biſhops are here taxed with, that is, for making a Seditious Libel contain- 
ed in ſuch a Petition ( as though it was a Libel to Petition the King) We do 
beg this of your Lordſhip, that (ir being of this great Importance) to the 
end we may come prepared to ſay waat we have againſt it, We may have an 
Imparlance till the next Term. 

Mr. Finch. Pray my Lord favour me with a Word on the ſame ſide, for my 
Lords the Biſhops, You Lordſhip fees now, how. neceſſary the trouble we gave 
you before, in making our Objeftions againſt the reading of the Information 
was, and what the drift and aim of the Kings Councel was, in the deſiring 
the Information to be read firſt ; for now it is read, What is it that they de- 
ſire of your Lord(hips ? They deſire that my Lord Arch Biſhop, and my Loxds 
the Biſhops being in Cuſtody, and brought here in Cuſtody, they may be now 1o 
Charged with this Information, as to Plead preſently : This my Lord we op- 
poſe, and with humble Submiflion we ouglit to have time to Imparle, and a 
Copy. of the Information, that we may conſider what we have to Plead to 
it ; for however we come here into Court, whether legally or not legally, yet 
ought we in the one and in the other Caſe, to have time to Conſider of our De- 
fence, And my Lord, till of later time this Practice which the Kings Counſel 
now calls the Courſe of the Court, was never uſed, nor was any Man required 
to Plead immediately z and my Lord, if the Pra&ice of the Court has not been 
anciently ſo (as I do believe chey will ſcarce ſhew it to be Ancienter than a few 

ears laſt paſt) then with humble ſubmiſſion, though the Courle.of the Court 

ave been ſo tor ſome little time paſt, yet it is not in the power of the Ceurt, 
(as we humbly Conceive) to make a Courſe in prejudice of all th2 Priviledges 
that the Kings Subjects are by the Antient Rules of Law intituled to; they carr 
not make a new Law in prejudice of any Right or Priviledge which the Sub- 
jet hath, and call it the Courſe of the Court : Now that this which we deſire 
for my Lords the Biſhops, is the Right and Priviledge of the Subje&, is moſt 
maniteſt ; for there might be many Detences that a Man may have to make to 
an Accufation of th:s Nature, which ic is impo{lible for him to know at the firſt 
hearing of an Information read, and yet which would be neceflary for him to 
make ule of, or at leaſt ir would be impoſſible for him to make ule of in ſuch a 
manner as the Law doth allow of and require. Ic may be the Pleas which he 
has to Plead may be ſuch as that he has not time to pur into form ; there may 
be Matters upon the hearing the Information read, that it would be neceſlary 
tor him to give anſwer to, which he kne -' not of before, and therefore may net- 
ther have Materials ready, nor bz capable of putting them (if he had them rea- 
dy) into fuch Form as the Law requires. They tell you on the other ſide, that 
it a Man be brought into Court by Legal Procets, he may be Charged with any 
Intormation wharſoeyer, that they are not tied to the Fact alleadged in the 
Commitment, 
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Commitment, but finding the Party under a Legal Impriſonnent, they cati ex- 
hibic an Information againſt him for any other Offence. Then, my Lord, would 
I fain know, which way any Man alive can be prepared to make his Juſt and 
Legal Detence, for he knows not his Accuſation ; for tho* he think it may be 
tor that for which he was Commireed, yet it may prove otherwiſe, and then he 
can be no way provided wich Materials for his Defence, but he muſt loſe all 
Advantages which the Law gives him for his Defence. My Lord, it this be the 
courſe of latter times, yet you will not rake that to be ſuch a Law, as is binding 
to all furure cimes; and we are ſure the King's Counſel cannot ſhew, that this 
was the Ancient Practice, for that was quite otherwiſe. 

L.C. Fuſt. Mr. Finch, you were not hzre, I ſuppoſe, when this Queſtion came 
in debate in this Court lately, in the Caſe of a very great Perſon ; *twas urged 
very earneſtly and very learnedly by one that ſtands by you 3 we upon that De- 
bate asked Sir Samuel fry, what the Courſe of the Court was, and he told us, 
that the Courſe of the Court (of his own knowledge tor all the time that he 
had fat as Clerk of the Crown in this Courc) was; that when any one was 
brought in Cuſtody, or upon a Recognizance, they were to plead preſently. 

Mr. Finch. Sir Samuel Aftry has not been here fo very long, as to make the 
Practice of, his time the Courſe of the Court. | 

L. C. uſt. But I will tell you what he ſaid further, if you will hear me; he 
ſaid, he had enquired of Mr. Iaterborſe, whom we all know to have been an 
pep eek in the Crown -Othcs, and he told him, that that had been the practice 
all his time, 

Mr. Serj. Pe:mb. My Lord, I hope the courſe of the Courts of Weftminſter-Hall 
ſhall nor depend upon the Certificate of ſuch a one as Mr. Waterhouſe, who is a 
Man (we all know) is ſuperannuated, and very defeGive in his Memory. 

Mr. Fuſt. Powel. Certainly what they, deſire for the Defendant is very reafo- 
nable, tor I take the Point to be only this; whether a Man may be compelled, 
being in Cuſtody, to Plead to an Intormation preſently. 

Mr, Fuit. Allibone. Pray Brother Powell ſparg .me a word in this matter; Mr. 
Finch, | ſuppoſe you labour that, the Court will. not deny you, that you may 
have time to. plead according to the courſe of the Court ; We are not making 
new Courſes for particular Fats, that by my conſent we will never do ; but if 
you ſay ſuch a thing is not the courſe of the Court, and the King's Counſel 
affirm ic is, how ſhall this be determined ? and from whom can we take our In- 
formation to determine what is the courſe ? I am ſure there is none of us that are 
here now, can pretend to tell what the Ancient courſe was, for my part I de- 
clare it, I cannot; and I know no reaſon there ſhould be any Novelty introduced 
into the Court upon any ground or reaſon whatſoever, nor will I conſent to any 
while I fic here. Therefore I delire to know what is the Ancient Courſe, and 
how we ſhall come to the knowledge of that Courſe, if not by the Certificate 
of thoſe who have been Ancient Ollicers of the Court ? 

L. C. Fuſt. Nay, that is certain, the Court will dring in nothing new in 2ny 
ſuch Cale as this.. 

Mr. Fuft. Allibone. If that hath not been the Antient Courſe without exception, 
I am againſt ic; I know no Reaſon my Lords the Biſhops ſhould have any ching 
new put upon them; on the other ſide, they muſt not expect co have the An- 
cient Courſe of the Court declined in their Caſe. 

Mr. Pollixf. Pray, my Lord, hear me a little in this matter ; *ris not my deſire 
that any Law ſhould be altered for any particular Caſe, and the Courle of the 
Court | know is the Law of the Court; but I humbly crave leave toſay, That I 
take the Ancient Courſe of the Court to be quite otherwiſe, than what che 
King's Counſel would have it ; there may be particular things done now and 
then, perhaps in particular Caſes, and upon particular Occaſions, which will nor 
make what is ſo done to be the Courſe of the Court, nor be a binding Rule to 
vou. Now as to this matter, of time or no time, to plead to an Information, 
I remembec the time very well, when I and ſome others that ſtood at the Bar, 
and wondred when we faw this practice coming in, and thought it a very hard 
and miſchievous thing,tor (in truth) the ſeveral Plots that have been, and the kears 
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of men about thoſe thinbs,*' have brought in this Courſe ; ſor certain T am, andI 
dare affirm there never was any ſuch Courſe here betore, neither upon Warrant from 
the Chief Juſtice, nor upon Recognizance, or any other Proceſs, was a Man com- 
pelled to plead inſtantly, withour having a _—_— in the regular form after a 
Contempt for not appearing upon Summons : Truly, my Lord, we had no In- 
eereſt in the matter one way or other, to make us ſcruple it. any otherwiſe than 
as we were concerned, that the Law and Juſtice of the Nation ſhould have its 
eruc and ancient Current. And this I 'can aflure your Lordſhips , that here 
was both my Lord Chief Juſtice Saunders, and Mr. Serj. H.lt and my ſelf, who 
take notice when this was firſt offered at, to make a man plead immediately 
without giving him time to conſider what he ſhould plead, could nor but ſay 
among our ſelves, that it was an unreaſonable thing; and we were inclined to 
ſpeak to the Court to inform them of the Conſequence of it, which needs muſt be 
very miſchievous. Sir Samuel Aſtry, we know , came to be Clerk of the 
Crown in my Lord Scroggs's time ; we know *tis ufual and cuſtomary for the 
Court toask what is the Courſe of the Court in doubtful Caſes, and to re- 
ceive the Information from the Officers of the Court'on both ſides. It it be on 
the Plea ſide from Mr. 4/ton, if on the Crown fide, from Sir Samuel A#ry, con- 
ccrning things of Practice, but I did never think that what they reported was 
final and conclufive to the Court: But to make this matter clear, I humbly pray, 
that you would pleaſe to give order for the ſearch of old Precedents, how the 
old Practice really hath been ; every thing that has been done in hot times, is 
not to be made a ſtanding Rule : If there do any ſuch thing appear to have 
been done and practiſed antiently, truly, my Lord, I will ſubmit, and ſay I am 
under a mighty miſtake; but it this which is now urged for the Courſe of the 
Court, is nothing but what the Zeal of the Times, and Heat of Perſecutions 
hath introduced; furely that is not fit to be a conftant Rule for the Court ro go 
by ; for every one knows, that the Zeal of one time may bring in that by ſur- 
prize upon one Man, which when things are cooll, or at another time will ap- 
poor to be plain Injuſtice. We have indeed ſeen ſtrange things of this kind done 
fore, but I hope to God they are now at an end, and we ſhall never ſee any 
ſuch thing done hereafter ; and as for this particular Point, I think it is a wonder- 
ful thing in the Conſequence of it, if the Law ſhould be as they would have it: 
Here is a long Information juſt read over to a Man ( but whether long or ſhort, 
asto the main Point, *tisthe ſame ) and you fay the Courſe of the Court is, he 
muſt plead to it immediately ; ſurely matters of Crime that require Puniſhment 
to be inflicted on men, are of as much conſequence and concern, as any Civil 
matter whatſoever ; and Men are to have their Rights in thoſe matrers preſerved, 
as well as in other matters, which is all I preſs; for ſuppoſe a man bas. a ſpecial 
matter to plead, as particularly ſuppoſe it be the King's Pardon, I cannot give 
this in Evidence upon a Trial after not guilty pleaded, then I ought to plead it; 
but what if I have it not ready, *tis not telling the Court of it, without ſhew- 
ing of it, that will do; and it may be a man that is taken up, and brought 
hither in Cuſtody, cannot have it ready to ſhew ; bur yet then by this Rule a 
man ſhall loſe the benefit of his Plea, by being compelled to anfiver immediate- 
Iy : But they fay, the Court will do right , 1 ſuppoſe they will; and my Lords 
the Biſhops in this caſe I believe do not diſtruſt, but that the Court will doright; 
but I never thought the Law was brought to that paſs, that ſich thingsas theſe 
were left wholly inthe diſcretion of the Court ; certainly Imparlances, time to 
plead, and juſt Preparations for a man's defence, are things that the Law has 
lerled, and not left in the diſcretion of the Court ; and truly to me it ſeems all 
one utterly to take away a man's Defence, as to hinder him of the means to pre- 
=_ forit. My Lord, here is an Information before you againſt theſe Noble 
ords, it 15a matter of great moment, and tho', I hope in God, there is no great 
cauſe tor it, yet however fince ſuch Perſons are concerned, and *tis a matter of 
ſuch great weight, I hope you will give us ſuch an Imparlance, asift we had this 
Gay appeared upon the ordinary Proceſs, which is an Imparlance until the next 
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L. Ch. Fu. Dhere ts a difference between this and that other Caſe, if m 
Lords the Bilhops had appeared u;jon che Summons, tacy would have had an Im- 
parlance of Courſe; bur when they are brought up kicher in Cuſtody, that mighti- 
ly alcers the Caſe, but that we may not be too halty in a thing of this nature, 
let the Clerk of the Court be confulred with, that we may know what the 
true Courle 1s. 

Mr. Att. Gen. My Lord, we pray Sir Samue! Aſtry may be examined alittle 
about it. 

Mr. fuſt. 4J;5ne. Mer. Poliixfen, I believe the Court 1s unanimous in their Re- 
{olutions of making nothing new in this Caſe ; bur pray give me leave co tell 
you, this is not the firſt time that this Queſtion has come to be agitated in this 
Court fince I came hither. Now trom whence can the Court take their meaſures 
wo be rightly informed what the Practice of the Court is, but from che Informa- 
tion of the Oificers of the Court, who by tkeir conſtant Imployment, are moſt 
capable of knowing what the Courſe is. Now it you come to offer any thing 
chat may be matter of doubt ro the Court, concerning the Practice of the Court, 
you having known that this thing was controvertcd betore ( tor fo it has been ) 
ſhould haye provided your felt wich ſomething that mult be a realonable motive 
tor usto doubt ; for this has not been only once, but ofren moved ; and our Of- 
ticers have been conſulted with concerning this Queſtion, which took its riſe 
trom fuch Objections as you have made now: Now for you to tell us, That you 
deſire thac we would look into Precedents, is, methinks, pretty odd ; if you 
had brought us any Precedents, it had been fomething : And withall I muſt cell 
you, that you muſt not reckon che tavour of the Court in any particular Caſe, to 
be the ſtanding Rules for the Practice and Courſe of the Court ; but inſtead of 
bringing Precedents, you only ofter your own Thoughts, and thoſe would cre- 
ate no doubt in us, but what has been before ſatisfied upon Examination of the 
Officers of the Court. 

Ar. Pellixfen. Pray Sir, will you give me leave to anſwer you one word. 

Mr. Fuſt. Powell. Truly I have not oblerved that ever this Point was ſtarted 
ſo, as to beget a Queſtion fince I came hicher, bur only in the Caſes of the Quo 
Warranto's ; and truly in that Cale I thought it hard they ſhould be denied time 
© plead, eſpecially rhe Conſequence being lo taral. 

L. Ch. Juſt. Yes, yes, Brother, ithas been ſeveral times. 

Ar. Fuſt. Powell, Truly, my Lord, I have not obſerved it, nor do I remem- 
ber it. 

Sir Rob. Sawjer. My Lord, I have always taken the diſtinction, as to theſe 
Matters, to be this—=— 

Mr. Fuſe. Powell. But, my Lord, it the ancient Courle of the Court hath 
been to grant an Imparlance, and a Copy of the Intormativa betore they plead, 
I fze no reaton why my Lords the Biſhops ſhould not have the benefit of that 
ancient Courſ2; tor if a man that is ſued ar Law for a 'Two-penny Treſpaſs, 
thall have that advantage as to receive a Declaration, and have time to plead 
what he can to it, why ſhould not my Lords the Biſhops in a matter of ſo 
great weight, have the fame advantage roo? Bur indeed, it the Courſe of the 
Court had been anciently otherwiſe, I can ſay nothing co ir ; tor the Courſe of 
the Court is certainly the Law of the Court. 

Mr. Fatt. Allybone. Brother Powell you ſay well, it they did produce any one 
Precedent to give us occafion to doubt in the matter. 

Sir Rob. Sawyer. Pray, good my Lord, will you give me leave 

Mr. ittorn. Gen. Why, Sir Robert Sawyer , will you never have done ? 

Mr. Soll. Gen. No, they are all fo zealous, and eager in this Caſe, that 
they wont permit cicher the Court, or any body Go ſpeak a word but 
themſelves. 

Mr. Serj. Pemberton. Good Mr. Sollicitor, give us leave to anſwer the 
Objetion that the Court hath made to us; we would fatise your 
Lordſhip. where the Diſtin&tion really lieth , where there has been an 
Opportunity tor the party to come in, as by Summons or Subpzna, or the 
Ike, and he has flipped that opportunity, and fo the King is delayed, in 
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that Caſe they always uſed to put the Party upon Pleading preſently, when 
he was taken up upon a Capras, and brought in Cuſtcuy ; but when there 
was never any Subpzna taken out (as the Cale is here,) {o that the Party ne- 
ver had an opportunity to come in and render himlelt, and appear to An- 
ſwer it according to the due Courle of Law, an Imparlance was never yet 
denyed, nor time to Plead ; and that is the Caſe here. * IRA 

Sir Robert Sawyer. My Lord, Mr. Serjant has given you the true diſtintion, 
where Proceſs has gene out to ſummon any one to appear to an Information, 
and he hath failed to appear according to the Summons, and the Proſecutor for 
the King takes out a Capiar, if he be brought in upon that Capias, the Ancient 
Courſe has been ſo as they fay : But for that other matter, where a Man 
comes in upon a Commitment at the firſt Inſtance, and an Information is put 
in juſt asthis is, the ſame Morning and not before; it they can ſhew any one 
Precedent of this kind Fifteen years ago, I would be contented to yield that they 
are in the right, but I am ſure they are not able to do it : In Sir Mathew Hales's 
time when this was moved, it was refuſcd ; and he was clear of another 
Opinion. : 

Mr. Attor. Gen. T hope now my Lord we ſhall be heard a little for the 
King, and I cannot forbear obſerving in the firſt Place ftomewhat that theſe 
Gentlemen have offered at, who are now inveighing againſt the heat of the 
Times, when a great part of that heat, we know who were the Inflamers of ; 
but what is all this to the purpoſe? "The Queſtion 1s barely this, Whether when 
a Man is brought in Cuſtody into this Court, and Charged with an Informa- 
tion, he ſhall not by the Courſe of the Court be compelled to Plead pre- 
lently. 

Si Robert Sawyer. To Indi&tments for Treaſon and Felony, he ſhall be 
Compelled to Plead preſently, but not to an Information for Mildemeanours. 

Mr. Juſt. Powel. It ſeems to me very hard he ſhould. 

Mr. Attor. Gen. Sir there are many things that ſeem hard in Law, but yet 
when all is done, the Judges cannot alter the Law ; 'tis a hard Caſe that a Man 
that is eryed for his Lite for Treaſon or Felony cannot have a Copy of his In- 
ditment, cannot have Council, cannot have his Witneſſes ſworn, but this has 
been long practiced, and the uſage is grown to a Law, and from time to 
time it hath been ſo taken for Law, it cannot be altered without a new Law 
made, as it hath been heretofore, fo it muſt be now, till a greater Authority 
alter it ; and fo, as to the Caſe here at preſent, if it were a new Caſe, and 
it was the firſt Inſtance, T muſt Confeſs 1 think I ſhould not preſs it, but if this 
be the Conſtant Practice of the Court, and it theſe Gentlemen that now op- 
poſe it, ſome of them Miniſterially, ſome of them Judicially, have themſelves 
Eſtabliſhed this Practice, they have no reaſon to wonder, that we foilow them 
init, we do not blame them for what they do now; for Men when they are of 
Council may be permitted to argue for their Client contrary to their former 
Opinions, but if theſe things by their procurement have done thus before, ſure- 
ly without Offence we may pray the like may be gone now. ?Tis our duty on 
behalf of the King to cefire that he may have Right done him, as well as they 
on the behalf of my Lords the Biſhops, and for the uſage to Cite Precedents 
were endleſs, eſpecially of lare times, and theſe Gentlemen know them all very 
well, tor they were ſome of them Partics to them themſelves, and we can do no 
more, nor need, than to put them in mind of their own doings, whether it was 
ſo betore their time or not, it concerns them to make out and retra& their own 
Errors ; but in our obſervation, if ever this was preſled or inſiſted upon 
on the Kings behalf, this Courſe has always been perſued. 

Sir Robert Sawyer. For a Precedent my Lord there is the Caſe of my Lord 
Hollzs, where there was given time after time. 

Mr. Soll. Gen. That was only time to argue the Plea to the Juriſdiction of 
the Court. 

Mr. Juſt. Powel. Mr. Solli. have you ever known it conteſted, and upon De- 
bate ſo Ruled, in an Information for a Miſdemeanour, as this Caſe is? 
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Mr-. $9l. Gen." If you pleaſe to ask Sir Samue! 4ſtry, he will inform you how the 
Courſe has been. 

L.C. Juſt. What ſay you, Sir Samuel Aſtry ? 

Sir Sam. Aftry. My Lord, when I came into this Place, there was an Ancient 
Gentleman that had been long a Clerk in the Office. 

L.C. Fuſt. How many years is it ſince you came into this Office ? 

Sir Sam. Aſtry. About a dozen years, I think, my Lord; and he fat in this 
place where Mr. Harcourt does now, he was always accounted a Loyal, Honeſt, 
and Intelligent Man, that is Mr. Waterhouſe, who is now alive; and when I came 
into my Office, I rook my InſtruRions in a great meaſure from him, and asked 
him, what the Courſe of the Court was, in fach Cafes which I my ſelf did not 
underſtand ; for tho' I had been an Attorney Twenty years, yet it was on the 
other fide, the Civil ſide; and tho* I knew ſome things of my own knowledge, 
yet I did not fo well know the whole practice of the Court, and particularly I 
asked him, what was the Courſe of the Court in this Caſe that is now in Que- 
{tion, and he told me, that in all his time and experience, if a Man appears 
upon a ———_— or was a Perſon in Cuſtody, or appeared in propria per- 
ſona, as a perſon Priviledged, he ought to Plead at the firſt inſtance, and accord- 
ing to that practice, when Sir Robert Sawyer was Attorney General it was the con- 
ſtant practice, and I am ſure he knows it is no new thing. 

Sir Rob. Saw. But upon what Informations, Sir Samuel Aftry, were they Infor- 
mations upon Miſdemeanors ? 

Sir Sam. Aſtry. Yes, ſeveral. 

Sir Rob. Saw. But was there not Proceſs taken out firſt to call the Party in ? 

Sir Sam. Aſtry. Yes, where Proceſs was never taken our. 

Mr. Att. Gen. For how long time is this that you ſpeak of your own knowledge, 
Sir Samuel ? 

Sir Sam, Aftry. About a dozen years. 

Mr. Serj. Pemb. le was never done till very lately, but after the Party was in 
Contempt for not appearing. 

Mr. Sol. Gen. 1 would ask you, Sir Samuel Afry, one Queſtion: Was the uſual 
Proceſs of Subpena firſt raken out? for Mr: Serjeant Pemberton ſays it was, do 
you find any Warrant for ſuch a difference as that? 

Mr. Serj. Pemb. Do you find any ſuch Caſe as this is? 

Mr. Sol. Gen, Nay, pray Mr. Serjeant, give us your favour, and let us ask our 
Queſtions according to your own Doctrine. How do: you find the Practice to 
have been as to that diſtinction they have made ? 

Sir Sam. Aſtry. Sir, I would be very loath to inlarge the Precedents of the 
Crown-Office furthar than the truth is; I cell you whence I rook my InſtruRions, 
from Mr. Waterhouſe, who was an Ancient Clerk in the Office, he has been in that 
Office Sixty years, and the Inſtructions I rook from him, were, that this was the 
Practice all his time, and it has been aſlerted all my time ; it has been often con- 
teſted, I confeſs, and Mr. Pollixfen has always oppoſed it, and moved againſt it, 
but ir has been always ruled againſt him : 1 know ic was againſt his Judgment, 
but the Court always over-ruled it. 

Sir Rob. Saw. Sir Samuel Aſtry, can you give any one Precedent before you 
came into this Office ? 

Sir Sam. Aſtry. Sir, I can go no farther than this that I have told you, what 
Information I received from him. 

Sir Rob. Saw. What is all this but a Certificate from Mr. Waterhouſe ? 

L. C. Fuſt. We can be informed no otherways than by Certificate from the 
old Clerks of the Office. | 

Mr. Serj. Pemb. Alas, he is a Child, and not fit to do any thing. 

Mr. Pollixf. We all know Mr. Waterhouſe very well, he is a very weak Man,and 
always was fo, and there is no depending upon any thing that he ſays. 
Mr. Sol. Gen. Pray, my Lord, will you hear us a little for the King. 
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The Biſhop of Peterborough 2hiſpering with 'Sir Rob. Sawyer, 24r. Selli- 
citor {aid tohim, My Lord, jou had better look another way, and lock tv 
wards the Court, for there your buſine(s lies. 


L. Ch, Fujt. Well, Mr. Sollicitor, What ſay you ? 


Ar. So!l. Gen. My Lord, it appears plainly, that the King is in poſſeflion of 
this Priviledge, and has been 1o -for theſe dozen Years, tor 1o long the Juſtic: 
of the Kingdom towards: all the Subjects, trath run in all che inſtances of ir 
in this Channel; and tho* it has been conteſted as often as Mr. Pollixfem has 
been of Counſel” for the Defendant, in ſuch Caſes, it has always been ruled 
againſt him ; he indeed has made his continual Claims ( Sir Samuel Aſtry laies ) 
he has raiſed the Duſt, and made a Hue and Cry, but it has always gone 
again{t him. And I would ask the reſt of you Gentlemen that are of Council 
for my Lords the Biſhops, ( tor ſome, or one of you I am ſure, has been con- 
cerned in every Information that has been exhibiced in this Court for this nine or 
ten Years laſt paſt, I would ask you ) whether in any Information that you 
have been concerned in, it the Party bcing brought in by Procefs, inſiſted 
to have time and an Imparlance, it was ever granted him. I know you will 
not ſay, irever was; why chen ſhould there be more done in this Cate, than 
has been done jn all other Caſes this ten Years ? "Tis not 4ufficient to make 
Declarations againſt the unreaſonableneſs of the Practice, for it is but whar 
you have done your ſelves, and infiſted upon for Law; and all tho: 
men that upon Informations have been compelled to plead , have had Injury 
done them ; - or elle theſe Lords will have no Injury by the Court's taking 
the ſame Courſe. It is true, my Lords, the Biſhops are Peers, and here 
are Seven of them, and Seven Lords go a great Way ; they make a Com- 
mittee ,- I think, in the Houſe of Peers, and a+ mighty matter is made 
of it, that this is the Caſe of ſo many Lords : But will you alter: che Courſe 
of the Court, becauſe Seven of my Lords the Biſhops are concerned in it, 
and they make a mighty ſtir about the Reaſonableneſs of the thing? How 
can it be believed that the Law will not give a man time to make his De- 
tence ? They agree themſelves, that if it were in the Caſe of Life and 
Death, they mult plead preſently ; and doth not the ſame Reaſon hold? 
and may not an Argument be drawn 4 fortior*, in the Caſe of a Miſde- 
meanour? If I am not to have time when I plead for my Life, there is 
leſs Reaſon I ſhould have time to anſwer a Treſpaſs: But, my Lord , *tis 
not Reaſon that weighs in the Calc, cis the Courſe of the Court, which is 
the Law of the Court that we are contending for ; and what is there in the 
Caſe that ſhould require ſo much time tor my Lords the Biſhops to plead to it? 
It is charged in the Information, that theſe Noble Prelates did make a Libel 
which was produced by them, and publiſhed in the Kings preſence, they can 
eaſily tell whether they have done this, or not done it : what can they plead, 
but the general Iſſue ? They talk of ſpecial matter ro be pleaded, bur can they 
ſhew any more that they can ſay, than whar any poor ordinary Countryman, 
if he were here to plead to an Information, could ſay ? thar is, whether he was 
Guilty, or not Guiley. Theſe Lords can tell whether it be crue, that they did 
publiſh the Paper laid in the Information, and then your Lordſhip will rell chem 
what will be the Conſequences of that Publication in point of Law. We fay 
all this was done at We{tminſter, there the Scene is laid, and it is not an Infor- 
mation for an old ftalke thing done a great while ago, but a thing that was done 
yeſterday, and a thing notorious enough, their conteſting with the King about 
his Declaration of Indulgence. po. as to what Mr. Finch has faid, That 
this is a Novel Invention, and a Trick to rob a man of his juſt Defence; 
ſure he forgets who it is that taught us the Trick, if it be a Trick, ws 
have learnt it from choſe chat crick'd before us, and what is it tha: 

cate 


33 : 
theſe Lords do deſire ? they would have an Imparlance till Michaelmas Term: 
does or can your Lordthip chink they ask that which is reaſonable ? to have fix 
Months time to plead not Guilty to an Informarion for a Libel ; and when fo ma- 
ny men have been denyed it formerlyjupon the inſtigation of thoſe very Gentle- 
men, that now preſs ſo very hard to have itgranted ; ſure they muſt expe to 
be denyed it too ; and all this while theſe Lords lye under this accuſation,which 

is not ſo trivial a matter as ſome would make it ; I believe my Lords the Bi- 
ſhops have adeſire to be cleared, I ſuppoſe it is only their Council that deſire 

' todelay ir , upon what ground I know not, I believe they themſelves would be 
glad to remove the imputation , which would be beſt done by a Tryal, and 
the ſooner the becter: If they have a mind to juſtifie themſelves, this is the rea- 
dieſt courle for it , and they may do ir preſently, by Pleading Not Guilty ; My 
Lord, I know Iam in a great Auditory , and abundanceof your Lordſhipstime 
has been taken upalready , I preſs it therefore for the ſake of the King, and for 
the ſake of my Lords the Biſhops , we ſhall elſe have all hang in ſuſpence, and 
hang in the Air for fix Months longer , therefore let the matter be put upon a 
fir Ifſve, fo as it may come to a ſpeedy Determination ; I am ſure iftheſe Lords 
be innocent to day , they will be innocent to morrow, and if itwere my own 
caſe, I would deſire to bave ic Tryed as ſpeedily as I could , and therefore I 
pray they may plead immediately. 

Mr. F. Powel. Mr. Soll. What do you ſay to the Difference that was taken 
between a perſon that was bronghe in Cuſtody at the firlt inſtance where there 
is no contempt to the Proceſs of the Court , and one chat comes in hereby Ca- 
pias, upon default of appearing at the Summons. 

Mr. Finch. My Lord , If I apprehend them aright, they give us more than 
we did ask , for Mr. Sollicitor has laid it down as a Rule , that if a Man is ta- 
ken upon a Capias in a Mean Proceſs , he ſhall have no Imparlance. 

4s. Soll. Gen. No, you are greatly miſtaken , Sir , and I pray don't lay down 
Rules for me. 

Mr. Finch. If I arfi Sir, I beg your pardon, but this I am ſure of , if a Venire 
Fac. goes out, which is in the nature of a Subpzne , and the party appear to ic, 
that being the firſt time he could come into Court , you cannot force him to 
plead to an Information, but he has an —— of Courle. 

Mr. F. Powell. Methinks it ſeems very reaſonable , that this forcing a Man to 
plead preſently ſhould be only a puniſhment for a Contempt of the Court , and 
pray, were my Lords the Biſhops in contempt to the Court when they came 
here to day ? Certainly they were not , forno man is in contempt , but he that 
being ſerved with Proceſs, diſobeys that Proceſs , and if my Lords che Biſhops 
had been ſerved with a S«bpzna and had not appeared , then there would have 
gone outa Capias to bring themin , and ſo they wonld have come in upon a 
Contempt, and then they would have come within the Rule. 

Mr. Soll. Gen, If you have a mind to it, you may ask Sir Samuel Aſtry a. 


ain. 
, My. Att. Gen. If they come in upon Bail they ought to plead preſently. 

Mr. F. Allybone. Mr. Finch Tle tell you what ſticks with me , truly you could 
not but be aware that this would be required of you ; for this yery thing was 
in debate laſt Term , and you know what Rules the Officer ſaid was the Courle 
of the Court , why did you not therefore come prepared with ſome Prelidenes, 
to ſhew us what the courle of the Court is ? 

My. Att. Gen. Truly my Lord, at this rate , we ſhall keep your Lordſhip here 
all this Afternoon , if theſe Gentlemen will not be fatisfyed with the Rule of 
the Court , and for an Anſwer to what Mr. Juſtice Powel ſays, if any Ryotbe 
committed in the Countrey, and the Parties are bound by Recognizance 
to appear here, that is no proceſs of this Court, and fo conſequently there 
can be no contempt, and yet they muſt Plead preſently. 

Mr. F. Powell. There is a particular reaſon for that , becauſe they are bound 
by Recognizance , Sir Samuel Aſtry and others ſay , that it they come in by Re- 
cognizance they muſt plead preſently. 

Mr. Soll. Gen. But for the thing it ſelf, (that the people that hear us, may not 
imagine that this Court puts a hardſhipupon my Lords the Biſhops, more than is 


done in other Caſes) it is beſt to keep the ſame Rule as is in all ocher _ 
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for when all is done, when Juſtice goes wich an Equal Current , wichout any 
regard to ane perſon or other, then every body is fate , and all perſons con- 
cerned do their duty ; fo in this caſe, here be no Preſidents produced, whercin 
it has been otherwiſe , then can no perſon complain but that things go in this 
Caſe, as they do in all other Caſes ; perhaps {uch a Caſe (as to the Fatt of it) 
never hapned before, but for the Law of it, that 1s plain, and the ſame as in 
all other Caſes ; for that there may be an Information againſt my Lords the Bi- 
ſhops, as well as other people, if they make Libels , ſure it is no doubr at all ; 
and if an Information lies againſt them for it , they are under the ſame Rules 
as others are: but theſe Gentlemen talk of being ſurprized , and that this is the 
firſt time they have heard of this Information , but have we told any news in 
this Information 2 Was not all thatis eontained in it, notoriouſly enough known 
before 2 Was not the Kings firſt Declaration very well known ? Was not his ſe- 
cond Declaration very well known 2 Was not his Order of Councel for the Rea- 
ding of the Declaration very well known ? Is not your own Petition a thing ve- 
ry well known to yourſelves and all the world ? Then theſe being the particular 
Facs,of which this Information is made up, and we only ſay you did do this Fat, 
and we ask you, did youdo ir, or did you not ? Can there be any great ſurprizein 
this ? My Lord, I cannot ſee any thing thatalters this from the common Caſe, but* 
only their being Peers, and ſince this queſtion has been heretofore under conteſt, 
theſe Gentlemen have had time enough to have prepared Precedents , to differ 
this from the common Rule, if they could ; but fince they cannot, we deſire they 
may have the ſame Rule, that is in all other Caſes, and then to be ſure, all will 
o right. 

: LC F. Sir Samuel Aſtry, pray will you tell us, whether ever the Court uſedto 
grant an Imparlance where a perſon comes in in Cuſtody ; or did you ever know, 
when a perſon comes in upon a Commicment, time was given him to Plead ? 

Mr. Ser. Pemberton. Have you ever known it diſputed, and denyed ? 

Sir S. Aftry. My Lord, T have known that *cis in the diſggetion of the Court 
to grant what time they pleale. 

L. C. F. Is itthe courſe of the Court to give an Imparlance ? 

Sir S. Aſtry. No, tis the favour of the Court, and if the Defendants have at 
any time ſhewed areaſonable Caule, that they have ſpecial Matter to plead , or 
any other cauſe allowed by the Court, the Court has ſometimes Indulged them 
ſo far, as to give them time. 

/ © os Bur how is the ordinary courſe Sir Samuel Aſtry ? 

Mr. F. Allybone. Ay, tor as I faid before, things done in particular Galcs in fa- 
your, are not Precedents. 

Sir $. Aftry. I have told your Lordſhip the Courſe is this , that any perſon 
that appears upon a Recognizance. or is taken up by your Lordſhips Warrant, or 
by a Warrant from a Juſtice of Peace, or any other way in Cuſtody , or any 
Officer of the Court, that is a Priviledged perſon , and that muſt appear in pro- 
pria perſona, mult plead preſently ; if the Court upon particular Reaſons do not 
give him time ; and this I received Information of , as the practice of the Court, 
from Mr. WWaterbosſe, who had been a Clerk in the Office ſixty years. 

Mr. Sell. Gen. Heſaid fo before, but theſe Gentlemen will never be contented, 
unleſs they have a new Law made for them. 

Mr. Pollixfen, My Lord, I would not unneceſfarily trouble your Lordſhip ; 
but truly, this is a caſe of great Concern. And firſt of all, I think we ſhall all 
agree, that what has been uſed for ten or twelve years paſt will not make the 
Courſe of the Court, and next I perceive they do not bring any one Inſtance 
for any proceeding of this ſort above ten or twelve years old, but then ( ſay 
they) onthe other ſide, Why do not you bring Preſidents, that it has gone 0- 
cherwile heretofore ? My Lord, that cannot be done, for it is a Negative on our 
tide, that this which they deſire is not the Courſe of the Court ; but then ( as 
it is impoſlible ) to prove a Negative, ſo the Proofs ſhould come on the other 
ſide, that this has been done : they ought to ſhew it, if there has been any ſuch 
thing as a ſtanding Rule, or elſe, it jhall be preſumed an Innovation, as being 
contrary toall Reaſon ; But My Lord, becaule they put ir upon us, there is this 
Proof on our ſide, as much as a Negative can afford : In thoſe proccedings, 
that were in the great Cale of the Habeas Corps, there was an Information a- 
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gainſt Eliot and others, they had time given them to Plead over and over, fo 
that there is one Precedent : And as many as theſe Caſes in former times as can 
be found, will ſhew that this was always the Courſe 3 but pray ( ſay they ) pro- 
duce us one Inſtance, that ever there was a man that came in upon a Recogni- 
zance,that had time to Plead ; truly My Lord, I cannot juſt now tell whether any 
juch Inſtance can be produced, bur I verily believe there may bea great many,but 
I curn it upon them, and that with great Reaſon, wich Submiſſion to your Lord- 
ſhip : Shew me any man ( if you can ) above a dozen years ago, that had not 
time allowed him to Plead ; Ay but ( ſay they ) Mr. Waterbouſe an Ancient 
Clerk of the Crown-Office, that has been there thele ſixty years, hath certified 
that this hath been che practice of all his time : My Lord, we that have been 
Converſant in the buſineſs of this Court,did all very well know Mr.//aterbouſe when 
he was here, and {at in Court in the place of Sir Samuel Aſtry. 

Sir $. Afry, No, Sir, It was in Mr. Harcourt's place. 

Mr. Pollixfen, Well, he executed a place here, and *tis no matter whether he 
were Maſter of the Office or no; but I think we all knew him very well, he 
was a man as lame in his buſineſs as could be, for there are ſome men that will 
never Uo buſineſs well, let chem be never ſo long at it ; and he was as weak in 
the practice of the Court, and every thing elle, as *tis poſlible for one that has 
been bred in an Office, can be; and at this time he is grown ſo decreppit and 
ſuperannuared, that you may as well depend upon the Certificate of an old Wo- 
man, as any thing that he ſhall ſay in ſuch a Matter as this ; he is now almoſt 
fourſcore years of Age, and has loſt that little Memory and Underſtanding he 
had, bur if his Certificate muſt be depended upon, becauſe of his ſtanding in 
the Office ; pray My Lord, let him come hither, and do you ask him what he 
has to ſay in this Matter. | 

Mr. Soll. Gen. Ayc, that is very well indeed. 

Mr. Pollixfen, Good Mr. Sollicitor {pare us, certainly there needs not ſuch 
great haſt in this Matter, we are upon a buſinels of very great Weight and Con- 
cernment, for you are now making a Law for the whole Kingdom in point of 
Practice, in Caſes of this Nature. We do ſay, indeed, that by the Reaſon of 
the Heat and Zeal of theſe laſt ten years, ach a Ulage has been introduced, 
but Sir Samuel Aftry tells you, it was oppoſed, and I hope that neither I, nor the 
thing will be the worſe thought of, becauſe I oppoſed what I thought an unrea- 
ſonable and new Invention; My Lord, I know in the Caſe of the City of Lon- 
den, we had time to plead a whole Vacation after an Imparlance , and were not 
at all hurried on, as the King's Counſel would do in this Cale ; My Lord, if 
they can produce any Ancient Preſident for it, I will fay no more, bur there is 
no Cale in Print in any of our Books that ever I read or can remember , that 
countenances ſuch an Opinion ; a man by this means may looſe his juſt Defence, 
and he has no Remedy, nor will it ever be in his Power to retrieve it, for he 
may: be brought on a ſuddain into Court upon a Warrant, and when he is here 
he ſhall be charged with an Information, and preſently he muſt Plead not Guil- 
ty, becauſe he has not time to prepare a Plea of any other Nature, let him have 
never ſo much other ſpecial Matter, or occaſion for it ; if you pleale to ler this 
Matter be examined what the Preſidents are, and what Aye thoſe Precedents are, 
then perhaps your Lordſhip will get ſome ſatisfa&tion ; but otherwiſe, if the bare 
Certificate of the Maſter ot the Office is to be'a Guide to the Court , what is 
Law, and what is not , we ſhall be in a very uncertain Condition , eſpeciall 
when the Matter comes in the very face of it, a great deal of Unrealonablene 
and Injuſtice. They on the other fide will argue that is not more unreaſonable 
then the practice in the Caſe of Treaſon, and Fellony, where Perſons are com- 
pelled to Plead inſtantly. But under favour, My Lord, there is no Compariſon 
berween this Caſe and chat, though know it was always thought a hardſhip and 
defett in our Law, that a perſon ſhould be denied time to plead in cafe of Life 
and Death, except he can ſhew ſome ſpecial Matter of Law that he has to Plead, 
and then he has alwaystime allowed him to putit into Form; And I could never 
think there was any Reaſon to be given for it, but becauſe the common Detences 
of Fellons would be lictle Shifts and Arts, which would deſtroy proceedings, and 
make them tedious, and that would be an Encouragement to People ro commir 
Fellony ; and beſide there is a Truſt which the Law repoſes in the Court in = 

K 2 pita 


36 / 
pital Caſes, to take care that cheir Men ſhould not futtcr upuri arty lide Trick: 
mlLaw ; but if you come below Treaſon and Fellony, the Law purs no fuch 
hardſhip upon the Defendant, nor repoſes ſuch aſpecial Truft inthe Conrt ; but a 
man may plead afiy thing he has to plead; And can any man plead betore he 
ſees what he is to plead to ? and ſhall the Law allow him Council to prepare his 
Plea, and not allow him cime to conſult with that Council about ic? Theſe are 
things My Lord, that truly, ro me ſeems unreaſonable : Bur as to the Practice 
and coucle of the Court, I pray your Lordſhip to give Order, that the Prece- 
dents may be ſearched, that you may know what the ancient Pra&tice was. 

A. Finch. Whether you will grant an Imparlance now or no, yet I hope 
however, you will think fic to give My Lords the Biſhops time to plead. 

Lord Chief Fuſtice. But Myr. Finch, we have had a Certificate from Sir Samuel 
Aftry, which truly weighs a great deal with me, he tells you the PraQtice has 
been ſo ever ſince he came here, and that Mr. Waterhouſe told him, that it 
had been fo all his time, which is ſixty years. 

Mr. Pollixfen.. My Lord, there are Perſons here that will upon their Oaths de- 
clare, That Mr. Waterhouſe has often told chem the Practice was otherwiſe; even 
in his time, and afterwards a long time before this new way of Proceeding came 
in. 

Mr. Ince. My Lord, if I might have liberty to ſpeak, I can ſay Mr. Waterhouſe 
has told me. 

Lord Chief Fuftice. Pray be quiet Mr. Ince. 

Mr. Fuſtice Allyhone. But pray My. Pollixfen give me leave to mind you, how 
the Evidence ſtands againſt you, the Obje&tions are, that this has been a PraRtice 
but for twelve years laſt paſt ; if that be true, I think it goes a great way, for 
the practice of twelve years is Preſident enough, Prima Facie, that ſuch is the 
practice, For how ſhall we come to the knowledge of the practice, but from our 
Officer Sir Samuel Aftry, who has been here Examined ? and he tells you, that 
upon his coming into the Office, when it could not be fo doubtful as now ( it 
ſeems) it is, he took Inſtruftionsfrom Mr. Waterboaſe ; 1allow you'tis but his Cer- 
rificate, but that muſt go a great way with the Court. 

Sir Ro. Sawyer. Such a practice as this has been always very rare in Informa. 
tlons for Miſdemeanours ; and they bring you nothing of any Prefident older 
then Sir Samuel Aſtry's time. 

Mr. Finch. Pray My Lord, give me leave to vary the Queſtion, I donot now 

make it a Queſtion, whether your Lordſhips ſhould grant My Lords the Biſhops 
an Imparlance, but whether you would think fit to look into the Courſe of the 
Court before that time, that Sir Samuel 4/try ſpeaks of, and take time to conſi- 
der, and ſearch into Preſidents. 
., Mr. F. Allybone. Do you Mr. Finch give us any one Reaſon or Preſident, that 
may make us doubt, whether this be the Courſe of the Court or no? And you 
could not but be aware of this betore, and therefore ſhould have come prepared 
to make out your Obje&ion. | 

Mr. Finch. Mr. Pollixfen and the reſt of the PraQticers in My Lord Halers time 
will tell you, that the Courſe was otherwiſe in histime ; Sir Samuel Afry indeed 
tells you, it has been fo ſince his time ; but this was one of the Points (it ſeems) 
that he was ignorant of, which made him inquire of Mr. Waterhouſe, 1o doubt- 
ful was this Practice. 

Sir Samuel Aſtry. T was an Attender upon this Court before I came into this 
Office, but it was in another place on the other ſide of the Court ; and therefore 
was not concerned fo much to know what was the Courſe on this ſide, till I 
came into this Office. 

Mr. Sol. Gen. 'Theſe Gentlemen differ among themſelves , one would have an 
Imparlance, the other only time to plead , I believe truly they cannot tell well 
what they would have , | Bev the Rules of the Court may be kept to. 

Sir Sam. Aftry. Here are two Clerks that fit by me , that have been'a long 
time in the'Office, Mr. Harcourt my Secondary , and the Clerk of che Rules; 
[ pray they may be asked their knowledge of this matter. 

Mr. Soll. Gen. Certainly theſe Gentlemen think they bave a Priviledge above 
all other people, that they muſt not be ſubje to the ſame Rules , as others are, 


we on our parts haye taken all the Methods that we could to make tt.is matter 
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manifeſt , and what is it that theſe Gentlemen now propoſe ? They pray you 
ro take time to conlider , but have they uſed the right means of creating a 
jealouſie or ſuſpicion in the Court, that the Courſe is otherwiſe, they can give 
no inltance of it, and all they fay is, *tis a Negative , that this is not the 
Courſe of the Court, but the Imparlance that they beg is in the Affirmative, 
ſurely that they can find proof of, if ic be ſo: As for my Lord Holy's Caſe, 
that is with us, and not againſt us; let Ar. Polixfes ſhew that ever any one 
of the Men that were brought into Court in Cuſtody eicher had time to Plead, 
or an Imparlance. 

L. C. f. Sir Samuel Aſtry ſays he has given you his Opinion, and here are 
rwo other Clerks of the Office that he refers himſelf co, are you willing that 
chey ſhould be asked ? 

Mr. Ser. Pemberton. Yes my Lord, with all our hearts. 

_ C. F- Mr. Harcourt, How long have you been a Clerk in the Crown- 

Ice 

Mr. Harcourt. About ſeventeen or eighteen years my Lord. 

L. C. 7. How long have you known the practice of the Court in this mat- 
ter, and what is it ? 

Ar. Harcourt. | cannot charge my ſelf ſo with Particulars from the time of 
my coming into the Othce, bur fortheſe ten or twelve years paſt (I remember) 
it has been as the King's Council preſſed, and as Sir Samuel Aſtry bas declared, 
D & C. F. What lay you Ar. Silyard, How long have you known the Crown- 

ce! 

At. Sillyard. I have beena Clerk here about thirty years. 

L. C. 7. Well, and how has che pradtice been all your time ? 

Mr. Sillyard. 1 have not ſat here as Clerk of the Rules but a little while, 
but ſince I have ſat here, I have always obſerved it to be the Practice, that 
one that comes in Cultody ſhould Plead immediately, it was a thing hereto- 
fore that did not ſo often happen, asit hath done here of late, thereforeI can- 
not ſo well ſpeak to it ; bur it hath fallen out frequently within ſome years laſt 
paſt, and chat hath been the con(tant Courſe, 

Sir Samuel Aſry. When you firſt came to be Attorney General, Sir Robers 
Sawyer, I am ſure it was fo. 

Mr. Att. Gen, Pray let me ask you Ar. Sillyard, you ſay, you have known 
the Office thirty years, When you firſt came to the Office, were Informati- 
tions as frequent as they are now, and have been of late ? 

Mr. Sol. Gen. It was ſointhe Caſe of Mr. Hampden, when you were Attorney 
General Sir Robert Sawyer, He was forced to Plead immediately to an Indict- 
ment, for a Crime that perhaps you will ſay was near upon Treaſon. 

Sir Rob. Sawyer. Yes truly, it wanted but one Witneſs, that was all. 

Mr. Sol. Gen. But yet the Indictment was only for a Miſdemeanour, and 
there we ſtrugled and debated the Matter, but were forced to give it over, 
becauſe the courſe of the Court was againſt us, fo it has been by the unque- 
ſtionable Teſtimony of Sir Samuel Aſtry for thele twelve years laſt paſt, and 
in thoſe ewelve years we have had many changes, L vg there may have been 
twelve Chief Juſtices, and they have all affirmed it, and if I then make it 
out, that in all theſe Judges times that are within our Remembrance ut has 
gone thus, then there are enough of Precedentsin the Macter. 

Sir Rob. Sawyer. But my Lord, I deſire to know, whether that were the 
Ancient Courſe Mr. Solicitor ? 

Mr. Sol. Gen. They that make the Obje&ion ought to prove it ; but I will 
name Sir Robert Sawyer another Caſe, and that is the Caſe of Sir Samuel Bar- 
nardifton, which was the Caſe of a Libel too, he was forced to plead immedi- 
ately, and it coſt him 10000 I. Fine. 

L. C. F. Well, Gentlemen, have you done on cither fide ? 

My. $. Pemberton. If your Lordſhip will pleaſe to give us time till to morrow 
Morning, we will come hither by Rule of Court, and bring you ſome Certi- 
ficates and Afﬀidavits, or elle ſome Precedents that we hope will fatisfie your 
Lordſhipin this Martter. 

L. C. 7. No Brother, we cannot do that, the Queſtion is what the Courſe 
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twelve years of his own Knowledge, and from Mr. Waterbouſe by him for ſixty 
years; but for Mr. Waterhouſe they except againſt him, and ſay he was a per- 
ſon that was always lazy anddid not fo well underſtand his buſineſs, and now is 
{uperannuated, thar 1s ſaid, bur is but gratz diftum, perhaps it may be fo, per- 
haps not ; and they have offered to Examine A. Ince about ſome Opinion that 
he has had from this Mr. Waterhouſe ; it may be he may have asked him ſome 
Queſtion that may lead to it, and he may have given ſome ſlight Anſwer, bur 
then here are theſe two perſons Mr. Harcourt, and Mr. Sillyard, and the one has 
been a. Clerk thele ſixteen or feventcen years, and the other has known the 
Office thirty years; though there were not heretofore ſo many Informations 
of this Nature and Kind as now of late, bur till they fay, that a perſon that 
comes in upon a Commitment, or a Recognizance, ſhall never have any Im- 
parlance. 

" Afr. Sol. Gen. Can they give any one Inſtance that has any the leaſt ſhad- 
dow to the contrary 2? 

Mr. Poliixfen. My Lord, if we had time, we hops we ſhould be able to ſa- 
disfhe you in this Matter. 

Mr. Sol. Gen. You have had time enough to prepare your lelves for this 
Queſtion, if you had thought you could do any good in it. 

L. C. F. Would the Courſe of the Court be otherwiſe ro Morrow then it 
is to Day, we have taken all the Care we can to be fatished in this Marter, 
and we will take care that the Lords the Biſhops hall have ll Juſtice done 
them, nay, they ſhall have all the Favour by my conſent that can be ſhewn 
them, without doing wrong to my Maſter the K:ng, but cruly I cannor deparr 
from the Courſe of the Court inthis Matter, if the King's Council prels it. 

Mr. Att. Gen. My Lord, we muſt pray your Judgment in ic, and your Di- 
rection, that they may plead. 

L. C. F. Truly I think they muſt Plead to the Information. 

Mr. Att. Gen. Sir Samuel Aſtry, pray ask My Lords whether they be Guilty, 
or Not Guilty. 

| Then his Grace the Lord Archbiſhop of Canterbury ſtood wp, and 

ered a Paper to the Court. 

Archbijh. of Cant. My Lord, I tender here a ſhort Plea, ( a very ſhort one, ) 
on behalf of my ſelf and my Brethren the other Defendants 3 and I humbly 
defire the Court will admit of this Plea. 

L. C. 7. If it pleaſe your Grace, it ſhould have been in Parchment. 

Mr. Sol. Gen. What is that my Lord offers to the Court? 

L. C. F. We will (ce what it is preſently, Mr. Solicitor. 

Biſh. of Peter. T pray My Lord, that the Plea may be Read. 

M. Sol. Gen. But nor received. 

My. Att. Gen. No, we deſire to know what it is firſt ? 

Sir Rob. Sawyer. Mr. Attorney, if they will Plead, the Court ſure is obliged to 
receive it. wg 

L, C. F. If it is a Plea your Grace will ſtand by it ? 

L. Archbiſh. of Cant. We will all ſtand by it, my Lord, it is ſubſcribed by 
our Council, and we pray it may be admitted by che Court. 

Ar. S. Pemb. T hope the Court will not deny to receive a ſpecial Plea, it we 
offer one. 

L. C. 7. Brother, let us hear what it is ? 

Mr. Sol. Gen. Read it if you pleaſe, but not receive it. 

Clerk Reads the Plea ; which in Engliſh 3s thas : 


The BISHOPS PLEA. 


ND the aforeſaid William Archbiſhop of Canterbury, William Biſhop of 

A Sr. Aſaph, Francis Biſhop of Ely, John Biſhop of Chiceſter, Thomas Br 

ſbop of Bath and Wells, Thomas Biſhop of Peterburgh, and Jonathan Biſhop of Bri- 
{tol, being preſent here in Court in their own Perſons, pray Oyer of the Information 
aforeſaid; and it is Read to them, which being Read and heard by them the ſaid 
Archbiſhop, and Biſhops : The ſaid Archbiſhop and Biſhops ſay, that they are Peers of 


this 
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thu Kingdom of England, and Lords of Parliament, and each of them is one of the 
Peers of this Kingdom of England, and a Lord of the Parliament, and that they being 
(as before zs manifeit) Peers of thus Kingdom of England, and Lords of Parhament, 
ought not to be compelled to anſwer inſtantly for the Miſdemeanorr atore/aid, mentioned 
in the ſaid Information, exhibited here againit them in thus Com: ; but they ought to be 
required to appear by due Proceſs in Law iſſuing out of thas Court bereupon the Informas- 
tion afore/aid, and upon their Appearance 10 have a Copy of 1h8 ſaid Information exhi- 
buted againit them, and reaſonable time to impart thereupon, and to adviſe with Council 
Learned in the Law, concerning their Defence in that behalf, before they be compelled to 
anſwer the ſaid Information 3 Whereupon, for that the ſaid Archbiſhop, and Biſhops 
were Impriſonzd, and by Writ of our Lord the King, of Habeas Corpus, diretted to 
the Lieutenant of the Tower of London, are now brought here m Cuſtody, without any 
Proceſs upon the Information aforeſaid iſſued again#t them, and without baving any Co- 
of the ſaid Information, or any time given them to imparl, or be adviſed ; They pray 
udgment, and the Priviledge of Peers of this Kingdom, in this Caſe to be allowed 
them ; and that They the-(aid Archbiſhop, and Biſhops, may not be compelled inſtantly to 
anſwer the Information aforeſaid, &Cc. 
Rob, Sawyer. 
Hen. Finch. 
Hen. Pollixten. 


My. Att. Gen. My Lord, with your Lordſhip's favour, this in an ordinary 
Perſon's Cale, would perhaps be thought not Fair dealing, or that which (ir 
being in the Caſe of theſe Reverend Prelates) I ſhall not now name ; to make 
all chis Debate and Stir in -a Point of this nature, to take the Judgment of 
the Court after three or four hours arguing, and when the Opinion of the 
Court has been delivered, then to put in a Plea to the Jurildition of the 
Court, 

Sir Rob. Sawyer, It is no ſuch Plea. | 

Ar. Att. Gen. It is ſo in effe&, but certainly it is ſuch an Irregularity, and 
ſuch an unfaic way of Proceeding, as would not be endured in an ordinary 
Caſe, and I hope you will give lo little countenanceto it, as to reje& it, and 
make them Plead according to the uſual courle and way of proceedings 3 ccr- 
tainly a Plea of this nature, after ſo long an Argument, would be reckoned 
nothing but a trick. | 

Mr. Serj. Pemb. We hope the Court and you are not. of one mind Mr. 4:- 
torney in this matter, we deſire the Court to receivethe Plea. 

Mr. Att. Gen, Witch ſubmiflion, the Court is not bound to receive Pleas, that 
are put in purely tor delay, as this is ; for the Judgment of che Court has 
been already given in the very matter of this Plea ; and for rejecting a Plea, 
itis done every day, it a Man puts in a mere triiling dilatory Plea, the Courc 
may reject it ; Does this Plea contain any thing in it, bur what has been ar- 
gued and debated pro & con, and ferled by the Court already 2 If they will 
put in any Plea in chief they may, but ſuch a Plea as this, I hope ſhall not 
have ſo much countenance, as to be receiv'd by the Court. 


Mr. Pollixfen. Do you Demur to it, if you pleale Mr. Attorney, we will joyn 


in Demurrer with you. 

Mr. Att. Gen. No, there will be no need of that: 

Mr. Sol. Gen. Surely the Court will never give ſo much Countenance to it, 
as tO receive 1t. 

Mr. Finch. If you will pleaſe either to Reply or Demur Mr. Sollicitor, we are 
here to maintain the Plea. 

Mr. Soll, Gen. If you were here yon would ſay the ſame thing that we do z 
My Lord, this Plea is, That my Lord the Biſhops are not bound to Plexd in- 
ſtantly ; ſo that 'tis not a Queſtion, Whether they ought ro Anſwer, or noc 
to An(wer, but whether they ought to Anſwer immediately, and what dothey 
ſay more ? They would have an Imparlance, and time to conſult with their 
Councel what they ſhall Plead, which is all but one and the ſame thing ; and 
what is the reaſon they give for this ? They induce it thus, Theſe Noble Perſons 
are Peers of the Realm, and fo ought not to be compelled-to Plead immedi- 
ately ; this, if I miltake not, is the ſum of their Plea. Now pray my _ 
what 
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what ſort of Plea is this? Tris nota Plea tothe Juriſdiction of the Court, tho? it 
do in a fort decline the Juſtice of the Court ? Is it a Plea in Abatement ? No, ir 
is not, for it is only to gain time, and do they now offer any thing more for 
themſelves, than what was ſaid by their Council before ? Only, 'T hat we are 
Peers of the Realm , and that ſuch is the Priviledge of Pcers, that they oughe 
to have an Imparlance, and time to Plead, and that they ought not to anſwer 
preſently : My Lord, this Matter hath been long agitated in the Court alrea- 
dy, your Lordſhip, and the Court have given your Judgments, and we know 
your Lordſhip, and the Court will not admit of Tricks to delay the Kings 
Cauſes, we all know the Term is a ſhort Term, and what I ſaid in che begin- 
ning upon this matter, I ſay again, it is the Interelt, and tor the Honour of 
my Lords the Biſhops (if they underſtand their own Intereſt, and value their 
Honour) to have this Canſe tryed as ſoon as may<be ; but this trifting and 
tricking is only for delay : For what iſſue can be taken upon this Plea ? Cer- 
tainly none ; And if we ſhould Demurr, what will be the end of that 2 But 
only to get time to ſlip over the Term. If there were any thing worth the 
conſidering in this Plea, and that had not been already debated and fetled, 
then ic might concern us to give ſome Anſwer to it ; but we have ſpent three 
hours (by my Watch) in the Diſpute, and the Matter having been over-ruled 
already, it is time to have anend of it ; ſure the Court will never he fo treat- 
ed by theſe Perſons, that are of Councel for my Lords the Biſhops, tor ic can- 
not be thought that my Lords the Biſhops do it of themſelves ; and whether 
the Court will be ſo ſerved, we ſubmit to your Lordſhip. Certainly you will 
nat receive fuch a Plea as this, eſpecially it being in Paper, you will never coun- 
tenance ſuch a: Practice, fo far as to give theſe Lords time to trifle with the 
Court ; if any ſuch thing as a Plea be tender'd to the Court, it ought to be in 
Parchment, and if they would have an Imparlance, there ought to have been 
an entry of a Petit Licentiam inter loquendi upon the Roll, but not fuch a Plea as 
this, for this in effe& is no more then defiring an Imparlance, which if ir be 
granted of courſe,upon fuch a Prayer entred upon the Roll,you take ir of courſe ; 
but if it be not'of courfe, you cannot come in by way of Plea, ie muſt be by 
{ſuggeſtion upon the Roll, and a Conceditur entred, if this be adimitted as a Pre- 
cedent, every Man hereafter that comes in upon an Information, will take 
advantage of it, and plead ſuch a Plea as this, and it you grant an Imparlance 
in this Caſe upon this Plea, you muſt grant an Imparlance in every Cale ; cer- 
tainly the Law is notto be altered, the Methods of Proceedings ought to be the 
{ame in every Caſe: And I hope you will not make a particular Rule in the 
Caſe of my Lords the Biſhops, without a ſpecial Reaſon for it. 

Mr. Serj. Pemb. We put in this Plea, my Lord, and are ready to abide by it, 
and we fay, that according to the courſe of the Court, it ought to be re- 
ceived. 

Mr. Att. Gen. No, but good Mer. Serjeant, *tis in the diſcretion of the Court, 
whether they will receive it or not, for the matter has been in debate already, 
and has receiv'd a determination, the Court has over-ruled them in this very 
Point already, and there is no more in this Plea, than was in the Argument 
before, and therefore it ought to be rejected as a frivolous Plea. 

Mr. Soll. Gen. Here is a Plea offered in Writing, and in Paper, the Court ſees 
whatit is, and hope you will give no countenance to it. 

Mr. Pollixfen, I do hope my Lord, you will not judge this as a frivolous Plea, I 
think our Caſs is ſuch, that you will not do that, it you think fit you may ©- 
ver-rule it, but I hope you will not refule it. 
| Mr. Soll. Gen. The Court will certainly rcje& a frivolous Plea, and they may 
do it. 

Mr. Pollixfen, But Mr. Solliciter, I hope theCourt will conſider of it, whether is 
be a frivolous Plea or not, it is true, there has been a Debate about the courſe 
of the Court, and there has been an Examination of the Clerk of the Office, and 
the Court has gone upon his Certificate, but yet ftill perhaps ic may remain in 
doubt, andit being a Cn of ſuch a conſequence as this, it may very well 
deſerve the Court's Conſideration ; there never was a Judicial Sertlement of it 
( that I know of yet ) nor do I know any way of having it ſatisfactorily ſetled, 


but by che Judgment of the Court entred upon Record ; here we offer a _ 
enar 
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that contains the matter in debate, and this Plea will appear tipon Record as 
if upon conſideration: of the Plea your Lordfhip fhall Hhrink wy red, ah 

and be of Opinion agzioft the Plea, then will you by your Refofation in 5 

"Judicial way, fettle che Queſtion that hes hicherto beert in Conrrovecfy. 

L. C. 7. Mr. Pollixfer, I vionld ask you whether the Conncil kave Ta in- 
gemonſly with the Court or no in this matter ; after four honrs debate, and 
the Opinion of the Court defivered, & come and ſam vp alf the Arguments 
in fuck a Plea as this, and ſo pur ns uport debating it over 

At. Pollixfen. My Lord, certainly this has beerr done wn without OE 
fence, after we had moved for a thing which was detiie& upon Morion, it ts 
mo ſuch great dif-refpe to the Court ( with ſabrmifffon Y co par the fare Mat- 
ter into a Plea, for the Judicial Opirrior of the Court. 

Sir Ro. Sawyer. "That without all Queſtion has beert dotte a great many times. 

A+. Sol. Gm. How many times have you been accuſed of playing Tricks 

" Sir Robert Sawyer. 

Sir Rob. Sawyer. Not fo marry as you, Mb. Solficito?. . 

Mey. Sol. Gen. T done ask it as if 1 queſtioned it, for f affure you I don 
doubt it of your part at all. 

L. CE. F. Pray Gentlemen don't fall out with oi another at the Bar, ws 
have had time enough ſpent m— 

Mr. Pollixfen. Truly, My Lord, I wonld not trick with the Court in any 
Caſe, nor on the other fide would I be wanting to Adviſe and do for my 
Client, what I am able and lawfully may ; we have Haboured alt we conld co 

er time for my Lords the Biſhops to Imparke to this Information, and we have 

en the more earneft in it, becauſe it concerns us, who attends this Bar, to 
take what Care we can, that the Courſe of the Court may be obſerved ; but 
as for this Matter, we ſuppoſe this Pradtice of the Court is not in Law a good 
Praftice ; Now what way in the World has atiy man to bring this fo in que- 
ftion, as to have a Judicial Refolntion of the Court about ir, but by ſuch a 
Plea ? We take it, that it is uſnal and legal for us to have an Imparlance, arid 
4 man would Imparle, but the Court upon Motion refuſed to give him an 
Imparlance ; I it not (think you) very fit for _—_ to have this Judici- 
ally emeered upon Record ? where all this Matter will appear, and the 
may be relieved by writ of Error, if the Judgment of the Court ſhould be 
wrong ; but eruly F cannot ſee how the Court can refuſe the Plea, for if ſo be 
a Plea be pleaded, they have their liberty to Anfiwer ir on the other fide by 2 
Replication, or clfero Demur, and the Judgment of the Court may be had 
pon it one way or other, but the Court will neyer go about ts hinder any 
man from pleading where he may plead by Law ; here is a Plea put in, and 
the Court fure will take ,— yu _ = _ of the Plea, till the o- 
ther party have either replied or demnrred; the fame thing may happerrin 
other Pley chat is pleaded, and the party will be without Remedy uport a writ 
6f Error, becauſe che Plea being Rejeded, there does nothing appetr upon 
Record; truly for the Court to reze& and refuſe this Plea, wonld be as hard as 

x refuſing of the Imparlance, and we know no way we have to help our 
elves. 

Mr. Sol. Gen. You might have entered your Snggeſtion for an Imparlance 
upon: che Roll, and then it would have appeared upon Record, and if the 
Court had unjuftly denied it yon, yon would have had che benefit of thac 
Suggeſtion elſewhere : Truly, My Lord, F think if any ching be tricking, 
this is, for it is plainly ill pleading. : 

Mr. Finch. Then pray demur to it. | 

My. Sol. Gen. No Sir, *tis Fencing with the Court, and thatthe Court won't 
ſaffer, it is only to delay, and if we ſhould demur, then there. muft be time 
for Arguing; and what 1s the Queſtion after all, but whether you would be 
of the ſame Opinion to Morrow, that you are to Day. 

Sir Rob. Sawyer. I would put Mr. Sollicitor in mind of Firs Hearts's Caſe, 
which he knows very well, he part it in a Plea, and we for che King deſired 
it might not be received, but the Court gave him time to put ir into Form, 
and I was fain to joyn in Demurrer prefently, and fo may thefe Gentlemen 


do if they pleaſe. 
M My. Sol. 
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Av. Soll, Gen. Yes Sir Robert Sawyer, T do know the Caſe of Fiz Harris 
very well, I was afligned of Councel by the Court for him, -we were four of 
us, and there was a Plea put in, but no ſuch Plea as this, there was an In- 
dictment of High Treaſon againſt him, in which Caſe it is agreed on all hands, 
that the party muſt anſwer preſently, but becauſe he ſuggeſted here at the 
Bar, ( ſays he ) I have Matter to plead to the Juriſdidtion of the Court, and 
ſhewed what it was, I was Impeached before the Lords in Parliament for 
Treaſon, for the ſame Matter of which I am here Accuſed : The Court did 
give him time to put this into Form, and we were afligned- his Council to draw 
it up for him, and accordingly we did put that Matter into a Plea, that we 
were here Indicted for one and the ſame Treaſon, for which we were Im- 
peached in Parliament, and that that Impeachment was ſtill depending, and 
ſo we reſted in the Judgment of the Court, whether we ſhould be put to An- 
ſwer it here ;- this was a Plea that carried ſomething of weight in it, and not 
ſuch a trifling one as this. Ir 1s true, Sir Robert Sawyer who was then Attorney 
General Cid preſs the Court to over-rule it immediately, but it being a matter 
of ſome Importance, the Court would not do that, buthad it argued ſolemnly 
by Council vn both ſides, and at laſt there was the Opinion of three Judges a- 
gainſt one that the Plea was no good Plea, But what is that to ſuch a crifling 
Plea asthis * | LS 

Mr. Att. Gen. Pray my Lord favour me a few words about that Caſe of 
Mr. Fitz Harrs, it is true, there was a Plea put in, and it is true alſo, that that 
which brought that Plea to be argued, was the Demurrer that was put in b 
Sir Robert Sawyer, who was ſo zealous and haſty in the matter, that becauſe 
the Court did not preſently over-rule the Plea, as he deſired, he immediately 
Demurred, before the reſt of the King's Council could offer at any thing a- 
bout it ; and thereupon it was put to the Judgment of the Court, and no doubc 
muſt be argued, and ſpoke to on both ſides; but where Pleas are really in a- 
buſe of the Court, the Court never gives any Countenance to them: Nay, 
truly I have known another Courle taken, I am unwilling to mention a Caſc 
that hapned much about that time too in ghis Court, becauſe of that regard 
have to my Lords the Biſhops, but Sir Robert Sawyer remembers it very well, 
I] am ſure; it was the Caſe of one Whitaker, who for a thing like this putting 
in a trifling Plea, not only had his Plea reje&ed, but ſomething elle was or- 
dered, I could ſhew the Precedent, but that I am more tender than to preſs ic 
in this Caſe, becauſe there the Court ordered an Attachment to go againſt him, 
but I will put theſe Gentlemen in mind of another Caſe, and that is the Calc 
of a Peer too, it isthe Caſe of my Lord Delameere, which they cannot but remem- 
ber, it being inthe higheſt Caſe, a Gaſe of Treaſon, when my Lord Delameere 
was Arraigned and to be Tryed for High Treaſon, he put in a Plea before my 
Lord Chanceller, who was then High Steward, and Sir Robert Sawyer who was 
then Attorney General, prayed the Lord Steward, and the Peers to reje it, 
and the Court did reje& it, (as we hope the Court will do this ) and would 
never ſo far delay Juſtice as to admit of a Plea that carried no Colour in it, 
and there was no Demurrer put into the Plea, but it was abſolutely refuſed : 
My Lord, in this Caſe we have had the Judgment of the Court already, and 
therefore we muſt now defire that this Plea may be rejected. 

Mr. Soll. Gen. My Lord, we have now gone out of the way far enough al- 
ready ; it is time for us to return,'and bring the Caſe into its due methods. 
We pray your Lordſhip to reject this Plea. 

Sir Rob. Sawyer. My Lord, we are in your Judgment, whether you will re- 
ceive this Plea or not. 

, GEE You ſhall have my Judgment preſently ; but my Brothers are to 
peak firſt, 

Mr. 7. Allybone. Mr. Pollixfes makes it a Queſtion, whether this Plea may 
be rejected or not, or whether it ought to be received, and the Court give their 
Judgment upon it. 

Ar. Tuſt. Powell, Truly I do not know whether the Court can reject this, as 
a frivolous Plea, * 

L.C. F. Surely we may and frequently do. 

Atv. Att. Gen. You do it every day, it's a frequent Motion ; if a my 

| ca 
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Plea be put in, before it be entred upon Record as a Plea, the Court miy re- 
fuſe it, it they ſee cauſe. - -, | 

Mr. F. Allybone. Truly if it may be, this appears to me a very frivolous Plea: 

Mr. uſt .Powell. 1 donot know how the Court can rejeHt'\any Plea that the 
party will put in, if he will ſtand by it, as they ſay they. willherez and I can- 
not think this a frivolous Plea, it concerning the priviledge of Peers, and Lords 
of Parliament. | *F | 

Mr. F. Allybone. Brother Powell, I would be as tender of the Priviledges of 
Parliament, and ſpeak with as much reſpe& of the. Priviledges of the Peer- 
age, as any body elſe ; but. for the matter-of the Plea, truly it appears to me, 
that the Peers are named in it only for faſhion ſake, and it is frivolous. - 

Mr. Juſt. Powell. The matter of the Plea, except only their being ſaid to be 
Peers and Lordsof Parliament,was ſpoke to before, but it was only obiter,and by 
way of motion ; but now it may come before us for our Judicial Determination. 

Mr. 7. Allybone. Pray let the Plea be read again. (Which was done.) 

Mr. uſt. Aliybone. "This Plea is no more but that which has been denied al- 
ready upon ſolemn debate, and if it be in the power of the Court to reject any 
Plea, ſurely we ought to reje& this. Indeed I know not what power we have 
to reject a Plea; but if we have power, this ought to be rejected. 

Mr. Fuſt. Powell, I declare my Opinion, I am for receiving the Plea, and 
conſidering of it. 


Mr. uſt. Holloway. I think as this caſe is, this Plea ought not to be received, 
but rejected, becaule 'tis no more than what has been denied already.” I am 
not 7 mw. to ſay, That I ſhould be very glad and ready to'do all things that 
are conſiltent with my Duty, to ſhew re{pets to my Lords the Biſhops, ſome 
of whom aremy particular Friends z butT am upon my Oath, and muſt go ac- 
cording to the courſe of Law. | 

L. C. 7, We have asked and informed our ſelves from the. Bar, whether we 
may or can reje& a Plea, and truly what they. have ſaid, hath fatisfied-me 
that we may, it. the Plea be frivolous ; and this being a Plea that contains no 
inore than what has been over-ruled already, after hearing what could be ſaid 
on both ſides, Ithink the Court is not boand to receive the Plea, but may re- 
je& it, and my Lords the Biſhops muſt plead over: 

Mr. Att. Gen. We. pray, they may plead in chief. . 2 

Clerk. My Lord Archbiſhop of Canterbury, is your Grace guilty of the matter 
charged upon you jn this Information, or not guilty 2? 

A. B. C. Not guilty. | 

Clerk. My Lord Biſhop of St. 4ſ#pb; is your Lordſhip guilty of the matter 
charged upon you in this Information; or not guilty ? 

Biſh. of St. Aſaph. Not guilty. h C367 2 F 

Clerk. My Lord Biſhop of Ely, is your Lordſhip guilty of the matter charged 
upon you in this Information, or not guilty ? 

Biſh. of Ely. Not guilty. | | wir | | 

Clerk. My Lord Biſhop of Chicheſter, is your Lordſhip guilty of che matter 
charged upon you in this Information, or not guilty ? 

Bih.of Chichef#. Not guilty. | WE: AN wh 6 | 

Clerk. My Lord Biſhop of Bath and Wellz, is your Lordſhip guilty of the 
matter charged upon you in this Information, or not guilty ? 

ſb. of Bath & Wells. Not guilty. _ dP ; | 

Clerk. My Lord Biſhop of Peterborough, is your Lordſhip guilty of the mattef 
charged upon you in this Information, or not guilty ? 

Buſh of Peterborough. Not guilty, | | 

Clerk. My Lord Biſhop of Brifol, is your Lordſhip guilty of the mattet 
charged upon you in this Information, or not guilty ? 

Biſh. of Briſtol. Not guilty. ws 8; THE Wits 
Mr. Att. Gen. My Lord, I pray the Clerk may joyn Iflue on the behalf of 
the King, that ſo we may come to Tryal ; and we would have theſe Gentle- 
men take notice, that we intend to try this Cauſe on this day fortnight, and 
we pray liberty of the Court, that we may try it at Bar. 

L.C. F. Are you nottoo haſty in that Motion, Mr. Attorney ? | 

Mr. Att. Gen. My Lord; we jhould indeed make it the Motion of another 


che Court pleaſes. 
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day ; but we do now tell chem! this exalwndanti, becauſe my Lords the Biſhops 
are now here, and will I ſuppeſe take notice that we do intend to moye it a- 
nother day. | ; 
Ms. Soll. Gen. WE now give ther fiocice, that we intend to move; 
. Sir Rob. v For that yott need not trouble your ſelves 5 we are yery de- 
feroos ic ſhould be cryed at Bar, and that as foon as you pleaſe. 
Mr. Att. Gen. Well _—_— take notice it will be tryed this day fortnight, 
'£.'C. F. Well, what we do with ty Lords che Bi 2 
AB. Att. Gen. They are baylable, no queſtion of ir, my Lord, if they pleaſe. 
 £.C. F- Fhen, _— we are ready to bail you, if you pleaſe. 
Sir Rob. Sawyer. We deſire your Lordſhip would be pleafed to take their 
own Recognizance. 
L. C. F. Whas fay you, Mr. Ate ? Tthink that may do well enough. 
Atv. Art. Gen. My Lord, with all my heare, we willdo it. 
L. C. F. In what Penalty thall we cake it ? 
At. Att. Gen. A. 1006}. I think my Lord his Grace,and goo /. apiece the reſt. 
$i Rob. Sawyer. What neceflity is there for ſo much ? 
Mr. Att. Gen. Look you, Sir Robert Sawyer, to ſhew you that we do inſiſt up- 
on nothing that ſhall look like hardſhip, what my Lords have been pleafed to 
ing taking their own Recognizance, we agree to, and what ſums 


At. Sol. Gen. Itisall one to us, we leave it wholly to the Court. 

Sir Rob. Sawyer. Only I have one thing more Sy of your Lordſhip on 
che behalf of my Lords theBiſhops, that you will pleaſe to order, that in the 
Rerarn of the Jury there may be forty eight returned. 

Mb. Atr. Gen, I tell you what we will do, Sir Same! Afry ſhall have the 
Freeholders Book, if you pleaſe, and ſhall return ewenty four. 

Sir Rob. Sayer. Eight and forty has been always the courſe, when the Jury 
EE acme note dey. eom 

My. Gn. , r may return th: 
as is uſa) in Calo of this harwre. , EY 

F&#. At. Gen. You do admit of a Tryal at Bar, Gentlemen? 

Sir Rob. Sawyer. Yes, and try itwhen you will. 

L. C. F. They fay it ſhall be this day fortnight, and let chere be a Jury a& 
cording to the uſual coarle. 

Sir Rob. Sawyer. We pray it may be in the preſence of the Attorneys ot 
Sollicitors on both ſides. 

L. C. F. Wha is the uſual courſe, Sir Sammel Afry ? Do you uſe to return 
twenty four, or —— and then ſtrike out twelve a piece, which I perceive 
they deſire for the Defendants ? 

Sir Sam. Afry. My Lord, the courſe is both ways, and then it tay be, as 
your Lordſhip and the Court will pleaſe to order it. 

L.C. F. Then take forty eight, that is the faireſt. 

Atr. Att.Gen. Weagree toit 5 we deſficenothing but a fair Jury. 

Sir Rob. Sawyer. Nor we _—_ = E when —_—_ < 

L.C.F. Take a Recognizance of his Grace Canterbury in 200). 
—— of my Lords in roo. a piece. "> 

My. Att. Gen. What your Lordſhip pleaſes for that, we ſubmic to it. 

Clerk. My Lord of Canterbury, your Grace acknowkdges to owe unto our 
Soveraign Lord the King, the fum of 200 /. upon condition that your Grace 
ſhall appear in this Court on this day fortnight, and fo from day to day, cill 
you ſhall be diſcharged by the Court, and not to depart withour leave of the 

Court. Is your Grace contemed ? 

A. B.C. I do acknowledye it. 

Clerk. My Lord Biſhop of St. Aſaph, you acknowledge to owe unto our So- 
veraign Lord the King, the ſum _—_ condition that your Lordſhip 

t 


os bs ng Sm bg , and fo from day to day, until 
you ſh m—_— hd ia eo depart without kave of the 
Court. IE your Lordſhip comented ? 


Biſh. of St. &faghe Þ do acknow K, 
| wr 0g wk of all the 12/6 of the Biſhops, and when the 
Court aroſe, De 
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I 
—_— —— 

—_— _— _ __ 
pmmm_— _ 


De Termino Sanite Trintatis, Anno Regm Jacobi Se- 
cundi Regis, Vuarto, In Banco Regis. 


P Die Veneris, viceſimo nono die Junii, 1688. in cod” Term”, 
(Being the Feaſt of St. PETER and St. PAUL.) 


Dominnus Rex verſus Archiep. Cantuar, & al. 


Sir Robert Wright Lord Chief Juſtice, 
Mr Juſtice Holloway, 

Mr. juſtice Powell, 

Mr. Juſtice A//ybone. 


Clerk. (} 5 make Proclamation thrice. 


Judges, 


Cryer. Oyes! Oyes! O yes! Our Sovereign Lord the King ſtreight- 
ly charges and commands eyery one to keep {ilence, upon pain of 
Impriſonmenr. | 

Cl. of the Cr. Call the Defendents. 

Cryer. William Lord Archbiſhop of Canterbury, 

Archbiſh. Here. | 

Cryer. William Lord Biſhop of St. Aſaph. 

Bifh. St. Ajgh. Here. ( And fo the reſt of the Biſhops were called, and ans 
ſwered ſeverally.) 

Clerk. Gardez, votres Challenges, ---Swear Sir Roger Langley. . 

Cryer. Take the Book, Sir Roger. You ſhall well and truly try this Iſue between 
our Sovereign Lord the King, and Wiliam Lord Archbiſhop of Canterbury, and 
others, according to your Evidence. So help you God. 

The ſame Oath was adminiſtred toall the Jury, whoſe Names follow, (wiz.) 


Sir Roger Langley, Barr. William Avery, Eſq; 
Sir William Hill, Kat. Thomas Auſtin, E1q; 


Roger Jennings, Eſq; Nicholas Grice, Eſq; 
Thomas Harriot, Eq; Michael Arnold, Eilq; 
Feoffery Nightingale Elq; Thomas Done, Eq; 


William Withers, Eſq; 3 {\ Richard Shoreditch, Eſq; 


Clerk. You Gentlemen of __ 
Sir Thomas Powis, Knight, His Maje 


chys A are ſworn, hearken to the Record ; 
formation, which does ſet forth as fol 


's Attorney-General, has exhibited an In: 
oweth : 


if Mg That Sir Thomas Powys, Knt. Attorney-General of our Lord 

the King, who for our ſaid Lord the King in thisbehalf proſecutes, came 
here in his own perſon intothe Court of our ſaid Lord the King, before the King 
himſelf at OY on Friday next after the' morrow of the Holy Trinity in this 
Term ; and, on the behalf of our {aid Lord the King,giveth the Court here to un- 
derſtand, and be informed, That our ſaid Lord the King, out of his ſignal Cle- 
mency, and gracious intention towards his Subje&s of his Kingdom of England, 
by his Royal Prerogatiye, on the fourth day - April, in the third year of the 


Reign 
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Reign of our ſaid Lord the King, at Weſtminſter in the County of Middleſex, did 
publiſh his Royal Declaration, cntituled, Hs Majeſty's Gracious Declaration to all 
bis Loving Subjects for Liberty of Conſcience, bearing date the ſame day and year, ſeal 
ed with the Great Seal of England; in which Declaration is contained, JAMES R, 
prout in the firſt Declaration. before recited. . 

And the ſaid Attorney-General of our ſaid Lord the King, on behalf of our 
ſaid Lord the King,. further giverh the Courr here to underſtand and be informed, 
That afterwards, to wit, on the twenty-ſeyventh day of April, in the fourth 
year of the Reign of our ſaid Lord the King, at Weſtminſter atoreſaid, in the 
County of Middleſexaforcſaid, our ſaid Lord the King, out of his like Clemency, 
and gracious intention towards his Subjects of his Kingdom of England, by his 
Royal Prerogative, did publiſh his other Royal Declaration, entituled, Hw Ma- 
teſty's Gracious Declaration, bearing date the ſame day and year laſt mentioned, ſoal- 
cd with his Great Scal of England; in which Declaration is contained, ] AM ES R. 
Our Condutt has been ſuch, 8c. prout inthe ſecond Declaration before recited. 

Which ſaid Royal Declaration of our ſaid Lord the King laſt mentioned,our ay 
Lord the King afterwards, to wit, on the thirtieth day of April, in the fourth 
year of his Reign aforcſaid, at Weſtminſter aforeſaid, in the County of Middleſex 
aforcſaia, did cauſe to be printed and publiſhed throughout all Exg/and ; and for 
the more ſolemn Declaring, Notification, and Manifeſtation of his Royal Grace, 
Favour, and Bounty towards all his Leige-people, ſpecified in the Declaration 
laſt mentioned, afterwards, to wit, on the fourth day of May, in the fourth year 
of his Reign,” at Meſtminſter atorclaid, in the _ of Middleſex aforeſaid; our 
ſaid Lord the King in due manner did Order as followeth : 


At thc Court at Whiteha!! the Fourth of May, 1688. 


By the King's moſt Excellent Majeſty, and the Lords of His Majeſty's moſt Ho- 
nourable Privy-Council. 


| fm this day Ordered by His Majeſty in Council, That His Majeſties late GraciowDeclaration 
bearing date the Twenty Seventh of f\pril laſt, be readat the uſual time of Divine Ser- 
vice upon the Twentieth and Twenty Seventh of this Month, in all Churches and Chappel; 
within the Citier of London end Weltminſter, and Ten Miles thereabout : And npon the 
Third and Tenth of Tine next in all other Churches and Chappels throughout this Kingdom. 
And it u hereby further Ordered, That the Right Reverend the Biſhops cauſe the ſaid De- 
claration to be ſent and diſtributed throughout their ſeveral and reſpetive Dioceſſes, to be 
reed accordingly. | 
Wr. Bridgeman. 


'And further, the ſaid Attorney-General of our faid Lord the King, on behalf 
of our ſaid Lord the King, giveth the Court here to underſtand and be informed, 
Thar after the making of the ſaid Order, to wit, on the cighteenth. day of May, 
in the fourth year of the Reign of our ſaid Lord the King, at Weftminſter aforeſaid, 
in the County of Middleſex afoteſaid, William Archbiſhop of Canterbury, of Lambeth 
in the County of Surrey ; William Biſhop of St. Aſaph, of St. Aſaph in the County of 
Flynt ; Francs Biſhop of Ely, of the Pariſh of St. Andrew Holbourn in the County of 
Middleſex ; Fohn Biſhop of Chicheſter, of ChbicheFter in the County of Suſſex ; Thomas 
Biſhop of Bath and Wells, of the City of Wells in the County of Somerſet ; Thomas 
Biſhop of Peterburgh,of the Pariſh of St. Andrew Holbowrn in the County of Middleſex; 
and Jonathan Biſhop of Briffol,of the City of Briſftol,did conſult and conſpire ameng them- 
ſelves to diininiſh the Regal Authority & Royal Prerogative,Power and Government of our ſaid 
Lerd the King in the premiles, and to infringe and clude the ſaid Order; and in pro- 
ſecution and execution of the Conſpiracy aforeſaid, They the ſaid William Archbiſhop of 
Canterbury, William Biſhop of St. Aſaph, Francis Biſhop of Ely, John Biſhop of Chi- 
cheſter, Thomas Biſhop of Bath and WeUs. Thomas Biſhop of Peterburgh, and Jonathan 
Biſhop of Briffo/, on the ſaid.cightcenth day of May, in the fourth year of the 
Reign of our {aid Lord the King aforeſaid, with Force and Arms, &c. at Weſtminſter 
aforeſaid in the County of 44:ddleſex aforclaid, falſly, unlawful , maliciouſly, ſediti- 
ouſly, and ſcandalouſly, did frame, compoſe, and write, , and cauſed to be framed, compoſed, 
and written, acertain falſe, feigned, malicious, perniciots, and ſeditious Libel in wy, 
concerning our ſaid Lord the King, and hx Royal Declaration and Order aforeſaid, (unders 

| | prerence 
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pretence of @ Petition) and the ſame falſe, feigned, malicious, pernicious, and ſedi- 
tious Libel, by them the aforclaid Wiliam Archbiſhop of Canterbary, William Bi- 
ſhop of St. Aſaph, Francis Biſhop of Ely, Fobn Biſhop of Chicheſter, Thomas Biſho 
of Bath and Wells, Thomas Biſhop of Peterburgh, and Fonathan Biſhop of Briſtol, 
with their own hands re{pcctively being ſubſcribed, on the day and year and in the 
lace laſt mentioned, #n the preſence of our ſaid Lord the King, with Force and Arms, 
&c. did publiſh, and cavſe to be publiſhed;, in which faid falſe, feigned, malicious, 

rniciousand feditious Lthel is contained, The humble Petition, 8c. prout before inthe 
Perition, to theſe words, [reaſonable conſtruftion,] in manifeſt contempt of our ſaid 
Lordthe King, and of the Laws of this Kingdom, to theevilexample of all others 
in the like calc _— and againſt the Peace of our ſaid Lord the King, his 
Crown & Dignity, &+«. W _— the ſaid Attorney-General of our ſaid Lord the 
King, on behalf of our faid Lord the King, prays the Adviceof the Court here in 
the premiſes, and due Proceſs of Law to be made out againſt the aforeſaid Hiliam 
Archbiſhop of Canterbury, William Biſhop of St. Aſaph, Francis Biſhop of Ely, Fobn 
Biſhop of Chicheſter, Thomas Biſhop of Bath and Wells, Thomas Biſhop o Peterburgh,and 
Jonathan Biſhop of Briſto/, in this behalf, ro anſwer our ſaid Lord the King in and 
concerning the premiſes, &c. 


7. Powys. 
IW. Williams. 


To this Information the Defendents have pleaded Not Guiky, and for their 
Trial have put themſelves upon their Country, and his Majeſty's Attorney-Gene- 
ral likewiſe, which Country you are : Your Charge is to enquire whether the 
Defendents, or any of them, are guilty of the matter contained in this Information 
that hath been read unto you, or Not Guilty : If you find them, or any of them, 
Guilty , you are to fay ſo; and if you find them, or any of them, Nos 
Guilty, you are to ſay ſo; and hear your Evidence. Cryer, make Proclama- 
tion. 

Cryer. O yes ! If any one will give Evidence on behalf of our Sovereign Lord 
the King again{ the Defcndents ot the matters whereof they are impeached, let 
them come forth, and they ſhall be heard. 

Mr. right. May & pleaſe your Lordſhip, and you Gentlemen of the Jury, 
this is an Information exhibited by his Majeſty's Attorney-General againſt the 
moſt Reverend my Lord Archbiſhop of Canterbury, and Six other Honourable and 
Noble Biſhops in the Information mentioned. And the Information ſets forth, 
Thar the King, out of his Clemency and benign intention towards his Subjes 
of this Kingdom, did put forth his Royal Declaration, bearing dare the fourth day 
of April in the third year of his Reign, entituled, His Majeſty's Gracious Declaration 
20 all bis Loving Subjetts for Liberty of Conſcience ; and that afterwards, the twenty- 
ſeventh of April, in the fourth year of his Reign, he publiſhed another Decla- 
ration, both which have been read to you; and for the further Manifeſtation 
and Notification of his Grace in the faid Declaration bearing date the rwenty- 
ſeventh of April laſt, his Majeſty did order, That the ſaid Declaration ſhould 
read on the twentieth and rwenty-ſeventh of the ſame month in the Cities of Lon- 
din and Weſtminſter and ten miles about, and on the third and tenth of Fune 
throughout the whole Kingdom; and thatthe Right Reverend the Biſhops ſhould 
ſend the ſaid Declaration to be diſtributed throughout their reſpective Dioceſles, 
to be rcad accordingly. Burthar the faid Archbiſhop and Biſhops the eighteenth 
of May, inthe ſaid foutth year of his ſaid Majeſty's Reign, gary, conſpired and 
conſi]red among themſelves to diminiſh the King's Power and Prerogative, did 
falſly, unlawfully, malicioutly, and ſcandalouſly, make , compoſe, and write, 
a falſe, ſcandalous, malicious, and ſcditious Libel, under pretence of a Petition "3 
which Libel they did publiſh in the preſence of the ſaid King; the Contents 
of which Libel you have likewiſe heard read. To this they have pleaded Not 
Guilty : You, Gentlemen, arc Judges of the Fat; if we proye thisFa@, you are 

to find them Guilty. 


Mr. Att. Gen. 
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Mr. 4t. Gen. May it pleaſe your Lordſhip, and you Gentlemen of the Jury! 
your have hcard this Information read by the Clerk, and it has been likewite 0- 

ned to you atthe Barr, but before we go to our Evidence, perhaps it may not 
Koamih tor us, that are of Council for the King, now in the beginning of this 
Cauſe, ro ſettle the Queſtion right before you, as well ro tell you what my Lords 
the Biſhops are not proſecuted tor, as whatthey arc; Firſt, I amo tell you, and 
F believe you cannot your ſelves but obſerve, that my Lords are nor proſecuted ag 
Biſhops, nor much leſs are they Profecured for any point or martcr of Religion 
bit they are | Proſecuted as Subjefts of this Kingdom, and only for a remporal 
Crime. as thoſe that have injurcd and affronted the King to his very Face for it is ' 
laid to be done'in his own Preſence : In the next place, x Jour are nor Proſecured for 
any Nonfeaſance, or not doing or omitting to do any thing, but as they are ACtors, 
for cenſuring of his Majeſty and his Government, and for giving cheir Opinion in 
Matters wholly relating ro Law and Government ; and I cannot omit here to take * 
notice, that there is not any one thing, which the Law is more jealougof, or does - 
more carefally provide forthe prevention and puniſhment of, than all accuſations 
and arraignments of the Government ; no Man is allowed to accuſe even the moſt 
inferior Magiſtate of any misbehaviour in his Office,unleſs it be,in a legal Courſe, 
though the Fatt is true; noMan may ſay of a Juſtice of Peace to Ins Face, that he 


is unjuſt in his Office ; no Man may come to a Judge, cither by Word or Pc: '1'cn 
You havegiven an unjuſt, or an ill Judgment, an [ will not obey it, 1t 15 - «inſt 
the Rules and Law of the Kingdom, or the like ; no Man may lay of tr'- «cat 


Men of the Nation, much leſs of the great Officers of the Kingdom, «+ they 
do aft unreaſonably or unjuſtly, or the like ;,lcaſt of all may any Man 1ay -ny 
ſuch thing of the King, for theſe matters tend to poſſeſs the People, that cle Co- 
vernment is ill adminiſtred, and the Conſequence of that is, to. ſet them un 
deſiring a Reformation, and what thar.tends to, and will end in, we have all had 
a ſad and too dear bought Experience ; the laſt: Age will abundantly ſatishe us 
whither ſach a thing doestend : Men are to take tiicir proper remedies for Redrels 
of any Grievances they lye under, and the Law has provided ſufficiently for that: 
Theſe thingsare fo very well known to all Mcnot the Law, 2nd indced to all the 
People of England of any Underſtanding, that I need not, nor will not, ſtand 
any longer upon ir, but come to the matter that is now before you Gentlemen, 
to be Tryed.' - The Fat that we have laid, we muſt prove, rather to keep to the 
formality of a Tryal, than to pretend to inform yo, or reil you” wt you do 
not.know, it is al publickly notorious to the whole World ; but becatte'we muſt 
go on in the regular methods of Law, we ſhall prove the Fats in the order th 
are laid in the Information. Firſt, We take notice, that His Majeſty, of his 
great Clemency and - Goudneſs to his People, and out ofx-his delire that 
all his Subje&s might live caſfily under him (of which I thinknever Prince gave 
greater or more plain Evidence of his Intentions that way) the fourth of April, 
1687. Hedid iflue forth his Royal Declaration for Liberty of Conſcience ; this 
matter, without all queſtion, was welcome to all his People that ſtood in need of 
it, and thoſe that did nor, could not bur ſay, the o_ in the nature of it was very 
ſult, and Gracious; bur preſently it muſt be ſurmiſed, that the King was not in 
2rneſt, and would ot, nor could not make good his Promiſe; but to take awa 
all Surmiſes, his Majeſty was pleaſed by his Declaration of . the twenty ſeyent 
of April laſt, not only to repeat his former Declaration, bur likewiſe to renew his 
former Promiſes to his People, and to afſure them that he ſtill was, and yet is, of 
the ſame Opinion, that he ad at firſt declared himſelf tobe of ; nay, we further 
ſhew you, that to the end that this thing might be known to all his People, 
even tothe meaneſt Men, who it may be were not willing or able to buy the 
Declaration, and that the King himſelf mighr be under higher Obligations, 
if it were pony, than his own Word, he was deſirous ir ſhould be repeated in 
the Churches, and read in that Sacred Place, that all his People might hear what 
he had promiſed, and given his own Sacred Word for ; and he himſelf might be 
under that'Solemn Tye and Obligation ro keep his Word,by remembring that his 
Promiſes had, by his own Command, been Publiſhed in the time of Divine Ser- 
vice, inthe Houſe of God; and thereupon was the Order of Council made, that 
has been likewiſe read ro you, which does dire&, that it ſhould be read in all 
the Churches and Chappels inthe Kingdom; and you have heard, and we ſhall 
prove; what a return His Majeſty has had for this Grace and Kindneſs of his j 
you! 
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you'l find when we come to read that which they call a Pctition, all their Thinks 
his Majeity had for his Favour and Goodneſs to his Pcople, 'tis only hard Words, 
and a heavy Accuſation, ſuch as a private Perſon would be little able to bear, 
I will not aggravate the matter, but only fay thus much, that His Majeſty, who 
was always a Prince of as great Clemency as ever this Kingdom had , and 
who was repreſented for all that, asa Prince of thegreateſt Crucity before his ac- 
ceſſion to the Crown, by his Enemies, is now accuſed bv his Friends for this Efet 
of his Mercy ; My Lord, and Gentlemen of the Jury, His Majeſty reſented this il! 
uſage fo far, that he has ordered and thought fit to havea publick Vindication of 
his Honour in this martrer, by this Tryal ; and wethall go on to our Proofs, aud 
we do not donbt but vou will do his Majeſty (as you do all other Perſons) Right. 

Mr. Sol. Gen. My Lord, we will go on toprove the Parts of this Information, 
and we will proceed according to the Method which Mr. Attorney has opened, 
and which is purſuant to the order of the Facts laid in the Information. Give uz 
_— Declaration under the Great Seal, the Declaration of the 4th. of April, 
1607. 

The Declaration was delivercd into the Courrt. 

Mr. Sol. Gen. Read the Darc of it firſt. 

Clerk Reads. Given at our Court at Whitehall, the 4th. day of April, 1687, and 
in the third Tear of our Reign. 

Mr. Sol. Gen. Read the Title of ir, Sir. | 

Clerk. It is Entituled, is Majeſties Gracious Declaration to all his 
Loving Subjeits for Liberty of Conſcience. 

Sir Rob. Sawyer. Is it under Seal ? Is the Great Seal to it? 

Mr. Sol. Gen. Give it down to Sir Robert Sawyer, that he may ſce it, for I would 
_ every thing as clear as poſſible. Sir Robert Sawyer, will you haye it 
Read ? 

Sir Rob.Sawyer.No,we would ſave as much of the time of the Court, as may be. 
£ Mie. Sol. Gen. Then pray put in the Second Declaration of the 27th. of April 
Clerk Reads, Given at our Court at Whitehall, the 27th. day of April, 1688. in 
the fourth Year of our Reign, and it is Entituled, His Majeſties Gracious Declara- 
tion. 

Sir Rob. Sawyer. Is that under the Great Scal too? 

Clerk. Yes it is. 

Mr. Sol. Gen. Deliver that down likewiſe, that they may ſee it. 

Sir Rob. Sawyer. We are ſatisfied, you need not read it. 

Mr. Sol. Gen. Then where is the Order of Council for the Reading of it 2. 

Mr. At. Gen. Swear Sir Jobn Nicholas, —— ( There he is. 


Sir John Nicholas Sworn. 


Lord Ch. Fuſt, Come, Mr. Attorney, what do you ask Sir Jobn Nicholas ? 
Mr. Sol. Gen. Hand the Order to Sir fobn Nicholas. ——Is that the Order of 
Council, Sir John? ks : . 
Sir Jobn Nicholas. The Book, Sir, is not in my Cuſtody——there is the Regiſter 
that keeps it, he has it here to =o 
Mr. Sol. Gen. Swear Mr. Gantlett. 
Mr. Gantlett Sworn. 


Mr. Sol. Gen. Is that the Council Book ? 

Mr. Gantlett. Yes, this is the Council Book. 

Mr. Sol. Gen. Then turn tothe Order of the fourth of A4ay, the King's Order 
of Council, forthe Reading the Declaration. 

Mr. Gastlets. T here it is, Sir. 


The Book delivered into Courr. 
Mr. Sol. Gen. Read it I Pray. 


Clerk Reads. At the Court at Whitchall, the fourth of May, 1688. —— and fo 
reads the Order of Council. NG 
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Mr. Sol. Gen. My Lord, we have one thing that is mentioned in the Informari- 
on, thar this Declaration was Printed ; if that be denied, we will call Henry Hills, 
his Majcſtics Printer, becauſe we would prove all our Intormation as it is laid. 

Lerd Ch. 5ſt, You mult do to, Mr. Sollicitor you mult prove the whole Decla- 
ration. 

Mr. Sel. Gen. Cryer, call Henry Hills. 


He was called, but did not preſently appear. 


Mr. Sol. Gen. Call Mr. Bridgman though theſe Declarations prove them- 
iclyes, we have them here Printed but Swear Mr. Bridgeman. 


Mr. Bridgeman Sworn. 


Mr. Sel. Gen. Shew Mr. Bridgeman the two Declarations, 

Lord Ch. Juſt. What do you ask him ? 

Mr.Sol. Gen. We ask you, Sir, if the two Declarations were Printcd. 

Mr. Bridgeman. Whar Declarations do you mean, Mr. Solliitor ? 

Mr. Sol. Gen. You know what Declarations I mean, well enough, but we'l ask 
you particularly ; you know the Declaration that was made the 4th. of £:1-/, in 
the third Year of the King. —— was it Printed ? 

Mr. Bridgeman. Yes, it was Printed by the King's Order. 

Mr. Sol.Gen. Was that of the 27th.of April, inthe 4th. Year of the King Printcd ? 

Mr. Bridgman. Yes, they were both Printed by the King's Order. 

Mr. Ar. Gen. Then the next thing in courſe, is the Biſhops Paper. 

Sir Rob. Sawyer, Mr. Bridgeman, pray let me ask you one Queſtion; Did you ever 
compare the Print with thatunder Scal ? 

Mr. Bridgeman. I did not compare them, Sir Robert Sawyer. 

Mr. Sol Gen. He does Swear they were Printed by the 'King's Order. 

Sir Robert Sawyer. Good Mr. Sollicitor give ms lcave to ask him a Queſtion—— 
Can you Swear then that they are the ſame ? 

Mr. Bridgman, | was not asked that Queſtion, Sir. 

Mr. Sol. Gen. Come then, Mr. Bridgeman, Þ'le ask you. ——Do you dclieve they 
are the fame ? 

Sir Rob. Sawyer. Is that an Anſwer to my Queſtion ? 

Mr. Sol. Gen. We muſt ask him Queſtions as well as you, Sir R:bert --- what ſay 
you 2 Do you believe it to be the ſame ? 

Lord Ch. Juſt. You hear Mr. Sollicitors Queſtion, anſwer ic Mr. Bridgeman. 

Mr. Bridgeman. Yes my Lord, I do belicye it. 

Lord Ch. Fuft. Well, that's enough. 

Mr. At. Gen. If there were occation, we have them here Compared, and they 
are the ſame. 

Sir Reb. Sawyer. With Submiſſion, my Lord, in all theſe Caſes, if they will 
prove ary Fat that is laid in an Information, they muſt prove it by thoſe that know 
it of their own Knowledge. Do you know it to be the ſame? 

Mr. Sol. Gen. That's very well, Sir. | 

Sir Rob.Sawjer. Ay, 10 it is, Mr.Sollicitor,It is a wonderful thing,my Lord,that we 
cannot be permitted toask a Queſtion. <=— Do you know it to be the ſame, Mr, 
Bridgeman, | ask you again ? . 

Mr. Bridgeman. I have not compared theml tell you, Sir Robert Sawyer. 

Sir Reb. Sawyer. T hen that is no Proof. 

Lord Ch. Juſt, Would you have a Man Swear above his Belici, he tells you he 
believes it is the ſame. 

Sir Rob. Sawyer. Is that Proof of an Informarion ? 

Lord Ch. 5uſt, Well, you'l have your time to make your ObjeQtions by and by. 

Mr. At. Gen, Then Sweat Sir Fohn Nicholas. 

Sir Fohn Nicholas, Tam Sworn already. 

Mr. At. Gen. I ſee you have a Paper in your Hand, Sir Fobs Nicholas, ptay who 
had you that Paper from? 

Sir Fohn Nicholas. 1 will give you an Account of it, as well as I can. 

Mr. Pollixfex. Before they go to another thing, my Lord, we think they have 
failed in their Proof of their Informatidn, about the Printing this -Declaration. 

* Mr. At. Gen. Where 1s Mr. Hills. 


Mr, 
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Mr. 7uſt. Alyb. They have laid, That it was printed by the King k 
and it is ſuch a matter, Mr. Solicitor, as you may ear, if you will. ut _ 
Mr. Sol. Gew, There is Mr. Hills, now I fee him: : 
L. CC. Zuft. I was going to give Order that you ſhould ſend to the Printing-houf 
for him. : A 
Mr. uf. Ailyb. They may put this matter out of doubt too, if they wi 
other {ide ; for I ſee they have a Copy in Print, and there's the CO 
may compare them if they pleaſe. is 
Mr. Sol. Gen, I am very glad to hear ſuch a ſtrong Obje&ion. 
SIr Rob, Sawyer, We would clear the way for you, Mr. Sollicitor. 
_ Mr. Sol. Gen. No, you put Straws in our way; we ſhall be ablc enough to clear 
h X 
1& Without your help. Swear Mr. Hills and young Mr. Grabam here. 
Hills and Graham ſworn. 
Mr. Sol. Gen. Mr. Graham, did you compare any of theſe Printed Declarations 
with the Original ? 
Graham. Yes, I did compare ſome of them, and did make Amendments as 1 
went along. 

Mr. Sel. Gen. Shew one that you have compar with the Original. 

Mr. Att. Gen. Hills is here himſelf, wellask him. Are you ſworn, Sir? 

Cryer. He is ſworn. 

Mr. At. Gen, Pray were the King's Declarations for Liberty of Conſcience print- 
ed both of them ? 

Hills. Ay, an't pleaſe you, Sir, 

Mr. Arr. Gen. You printed them, 1 think. 

Hills. Yes, 1 did print them. 

Sir Rob. Sawyer. Mr. Hills, you ſay they were printed : Upon your Oath, after 
they were printed, did you cxamin them with the' Original under Seal? 

Hills. They were examined before they were velnced, 

Sir Rob. Sawyer. Did You examin them ? 

Hills. 1 did not, here's one that did. 

Mr. Sol. Gen. Who is that ? 

Hills. It is Mr. Williams here. 

Mr. Sol. Gen. Swear him. 
Williams (worn. 

Mr. Sol. Gen. Do you hear, Willkams ? Do you know that the King's Declaration 
for Liberty of Conſcience, two of them, one of the qth of April, and the other of 
the 27th of April, were printed ? Williams. Yes, my Lord. 

Mr. Sol. Gen. Did you examin them after they were printed, by the Copy they 
were printed by ? Williams. Yes, I did, 

Mr. Sol. Gen. Where had you the Copy ; who had you it from? 

Williams. | had it from Mr. Hills. 

Sir Rob, Sawyer. Mr. Williams, did you examin them with the Original under the 
Great Seca]? 

mlliams. The Firſt Declaration I did. 

Sir Rob. Sawyer. The Second Declaration is the main. 

Williams. The Second was Composd by the Firſt. 

Sir Rob. Sawyer. Why, is there no more in the Second Declaration than there 
was in theFirſt 

Williams. Yes, there is, Sir. 

Sir Rob. Sawyer. Did you examin That with the Original under the Grear Seal ? 

Williams. No, I did not. 

Mr. Sol. Gen. Can any onetell who did examin it under the Great Seal ? 

- Mr. Finch. Pray what did you examin it by, Mr. Williams? 

Filliams. By a Copy that I receiv'd from Mr. Hills. 

Mr. Att. Gen. Then we will goon; and wedelire Sir Fobn Nicholas to give an ac- 
count where he had that Paper that he has in his hand. 

Mr. Finch. My Lord, it does not appcar that the Copy that was printed is the 
true Copy of the Declaration. 

Mr. Att: Gen. He ſays he had it from Mr. Hills. : 

Mr. Finch. Pray, Mr. Hills, what did you examin that Copy by, w_ vou 
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Hills, 1 had the Copy from Mr. Bridgeman. 
Mr. Finch. Did you examin it with the Original under the Great Scal? 

Hil!s. ] did not examin it, I had it trom Mr. Bridgeman. 

Mr. Finch. What, was it under Scal ? 

Mr. Bridgeman. It was the Original {1gned by the King. 

Mr. Finch. ButI ask you, was it under Seal ? 

Mr. Bridgeman. Not under the Great Scal it was not, it was the very Declaration 
the King ſigned. 

Sir Rob. Sawyer, But it ought to be compar'd with the Original, or it is no good 
proof that it is the ſame. 

Mr. Sol. Gen. Sir Robert Sawyer, you underitand Collation better fiire, you ſhould 
be aſham'd of fuch a weak ObjeEtion as this. 

nulliams. We never bring our Proofto the Great Scal. 

Sir Rob. Sawyer, Bur if you will have it Proof at Law, you muſt have it compa- 
red with the Original. 

Mr. Sol. Gen. Do you think there is any great ſtreſs to be laid uponthat? we only 
ſay it was printed. 

Sir Rob. Sawyer. But you have made it part of your Information, and therefore 
you mult prove it. 
 L.C. Faſt. I think there's proof enough of that ; there nced no ſuch nicety. 

Mr. Pollixfey. Well, my Lord, we muſt ſubmit, let them go on, we wort 
ſtand upon this. 

Mr. Att. Gen. Then pray let me go on. Where had you that Paper, Sir Foby 
Nicholas ? | 

Sir Fohn Nicholas. I had this Paper from the King's Hand. 

L. C. Fuſt. Pur it 1n. 

Mr, Sol. Gen. Who had you it from, do you ſay ? 

Sir F. Nich, From the King. 

Mr. Sol. Gen. About what time had you it from the King, Sir ? 

Sir 7. Nich. I had it twice from the King, 

Mr. Sol. Gen. When was the firſt time, Sir ? 

Sir F. Nich. The firſt time was in Council the 8th of this month. 

Mr. Sol. Gen. What became of it afterwards ? 

Sir F. Nich. The King hadit from me the 12th, and the 13th I had it from the 
King again. 

Mr. Sol. Gen. Pray deliver it this way into the Court : We will now go on, and 
prove the Biſhops handsto ir. This is the Paper upon which we bring this Infor- 
mation, Gentlemen; it is all the Hand-writing of my Lord Archbiſhop, and fign- 
ed by Him and the reſt of the Biſhops. 

Mr. Att. Gen. ] ſuppoſe my Lords the Biſhops will not put us to prove it, they 
will own their Hands. 

L.C. 7uft. Yes, Mr. Attorney, their Council will put you to prove it; I per- 
ceive your beſt way is to ask nothing of them. 

Mr. Att. Gen. My Lord, we will deſire nothing of them, we will go on to our 
Proofs. Call Sir Thomas Exton, Sir Richard Raynes , Mr. Brooks, Mr. Recorder, and 
Mr, William Middleton. | 

Sir Thomas Exton appeared, and was ſworn. 

L.C. Fuſt. What do you ask Sir Thomas Exton ? | 

Mr. Att. Gen. Pray convey that Paper to Sir Thomas Exton, 

Mr. Sol. Gen. Shew that Paper to Sir Thomas Exton.----Sir Thomas, I would ask 
you one queſtion : Do you know the Hand-writing of my Lord Archbiſhop of 
Canterbury ? 

Sir Thomas Exton. T'll give your Lordſhip what account I can. 

- Mr. So}. Gen. Pray, Sir, anſwer my queſtion; Do you, know his Hand-wti- 
ring ? 

bir Tho. Exton. | never ſaw him write fivetimes in my life. | 

Mr. Sol. Gen. But I ask you, upon your Oath, do you believe that to be his 
Hand-wrirting ? 

S'r The. Exton. I dobelieve this may be of his Hand-writing. 

Mr. Sol. Gen, Do you belieye all the Body of itto be of his Hand-writing, or on- 


ly part of it ? | 
Sir Tho, Exton. 
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Sir Tho. Exton. ] muſt belieye it to be ſo, for I have ſeen ſome of his Hand-wri- 
ting, and this is very like ir. 

Mr. Sol. Gen. What ſay :you to the Name? do you belicve it to be his Hand- 
writing? = mA 0. Exton. Ye, I do. 

Mr. Sel. Gen. Do you know any of the reſt of the Namesthat 2 

Sir Tho. Fe No, I ——_ s IL AN ena ack 

L. C. Faſt. Do you for the Defendants ask Sir Tho. Ext ſtion ? 

Sir Rob. Sawyer. No, my Lord. WY Tn 

Mr. Att. Gen. Then call Sir Richard Raynes. 

Sir Tho. Exton. My Lord, Sir Richard Raynes has been ſick this month, and has 
not been at rhe Commons. « 

Mr. Sol. Gen. We have no necd of him. Call Mr. Brooks. 

Mr. Brooks ſworn. 
Mr. Att. Gen. Pray ſhew Mr. Brooks that. Pa 


r. 
Mr. Sol. Gen. Mr. Brooks, 1ask you ghis Queltion, Doyou know my Lord Arch- . 


bilbop's Hand-writing ? 

Mr. Brooks. Yes, my Lord. 

Mr. Art. Gen. Pray look upon that Paper; do youtake that to be my Lord Arch- 
biſhbop's Hand ? | 

Mr. Brooks, Yes, my Lord, I do believe it tobe my Lord Archbiſhop's Hand ? 

Mr. Att. Gen. What fay you to the whole Body of the Paper ? 

Mr. Brooks. I do believe it to be his, Hand. 

Mr. Att. Gen. What do you fay to his Name there ? 

Mr. Brooks. ] do believe this Name is his Hand-writing, 

Mr. Sol. Gen. Sa = r. pour ie ory | 

Mr. Att. Gen. Pray Mr. Brooks don't go away, but look upon the Names of th 
Biſhop of Sr. Aſay®, Ry my Lord of Eh. ” mY ; 

Mr. Sol. Gen. Do you know my Lond Biſhop of St. Aſaph's Hand-wrirting 2 

Mr. Brooks. | have ſeen my Lord Archbiſhop of Canterbury and the Biſhop of 
St. Aſapb's Hand-writing, and I do believe this is his hand. 

Mr. Sol.'Gen. Look you upon the Name of my Lord of El; do: you know his 
Hand-writing ? 

Mr. Brooks. My Lord, I am not ſo well acquainted with myLord of ElysWricing. 

Mr. Sel. Gen. But have you ſeen his Writing ? 

Mr. Brooks. Yes, Ihave. 

Mr. Sol. Gen. Is that his Writing doyou think ? 

Mr. Brooks Ir is like it. 

Mr. Sol. Gen. Do you bclieve it to be his Hand ? 

Mr. Brooks. Truly I dobelieve it. h 

Sir Geo. Treby. Did you ever ſee him write? - Mr. Brooks. No, Sir. 

Mr. Sol. Gen, But he has ſeen his Writing. 

Sir Geo. Treby. How do you know that it was his Hand-writing that you ſaw ? 

Mr. Brooks. Becauſe he own'd it. 

L. C. Fuft. How do you know it, doyou ſay ? ' 

Mr. Brooks. I know it, 1 fay, fnBg have ſeen a Letter that he writ to another 
perſon, which he afterwards own'd. 

L. C. Fuft. What did he own, Mr. Brooks ? 

Mr. Brooks. That he wrote a Letter to another perſon, which I ſaw. 

Sir Geo, Treby. To whom, Sir ? 

Sir Rob. Sawyer. Have you the Letter here, Sir ? 

Mr. Brooks. No, Sir. the Letter was writ to my Lord Biſhop of Oxford. 

Sir Gee. Treby. Can you tell what was in that Letter ? - 

Mr. Att. Gen. What is thatto this Queſtion? You ask him, how he knows his 
Hand-writing : and, ſays he, I did not ſee him write, but I have ſeen a Letter of his 


to the Lord biſhop of Oxford. 


L.C. Fuft. And he does ſay, my Lord of Ely own'd it to be his Hand that is there. 

Mr. Sol. Gen. No, my Lord, that's a miſtake, he own'd a Letter that he had writ 
to the Biſhop of Oxford to be his Hand-writing, and by compariſon of this with that 
(fays he) I rake this ro be his Hand-wrirting. 

Mr. Brosks. That is my meaning, my Lord. 

Mr. Sol. Gen. Pray ſpeak out, and tell us what are the .reaſons that makes you 


ſay you believethis to be the Biſhop of Ehj's Writing ? 
P Mr. Brooks. 
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Mr. Brooks. Becauſe it teſembles a Letter that I haveby me of his writing to the 
Biſhop of Oxford. . | | | RA 

ME: $»l. Gen. And yoit fay he owr'd that Letter to be his? PEAS 

Mr. Brooks, My Lord Biſhop of Oxferddid anſwer it, and 1 waired upon the Biſhop: 
of Ely with the Anſwer; and hedid own it. ; 

Sir Geo. Treby. How did he own it, Sir? | 

Mr. Brooks. Thad ſome Communication with my Lord of E /y about the ſubſtance 
of that Letter, and therefore I apprehended he own'd it. | 

Mr. uſt. Powell. That's a ſtrange Inference, Mr. Sollicitor , to prove a mar'sHand, 

Mr. Atr. Gen. We have mote Evidence; but let this go as far as it can: 

Mr. Serj. Pemberton. Certainly, myLord,you will never ſuffer ſuth a Witneſs as this. 

L. C. Fuſt. Brother Pemberton, I \uppoſe they can prove it otherwiſe, or elſe this is 
not Evidence. 

Mr. 7##t. Powell. So they had nced, for it i$ a ſtrange Inference of Mr. Solicitor, 
that this is a Proof of my Lord of Els Handwriting. 

Mr. 7»/. Holloway. The Biſhop of Oxoz was dead before any of this matter came 
in agitation. | 

Mr. Sol. Gen. My Lord,we will bring other Proofs.--Call Mr. Chetwood & Mr. Smith. 

Mr. Chetwood and Mr. Smith (worn. 
Mr. Sol. Gen. Mr. Cherwood, we would know of you if you know my Lord Biſhop 


of Elys Hand-writing ? Mr. Cherwood. I never ſaw him write. | 
Mr. Sol. Gen. That's not an Anſwer to my Queſtion: Do you know his Hand- 
writing 2 Mr. Chetwoed. I do not certain y know it. . 


Mr. Sol. Gen. Have you ſcenany of it? 

Mr. Cherwoed. I have ſeen my Lord of Eh's Writing, that has been faid to be his. 

L. C. Fnft. But ſurely you had better take a Witneſs that has ſeen him wrue. 

Mr. 7. Powell. I think *tis hardly poſſible for a man to prove his Hand, that has 
not ſeen him write. => 

L.C. Juf. 1 think 'tis better proof, indeed, to bring ſome that has ſeen him 
Writc. | 

Mr. Chetwood. My Lord, *tis a long time ſince I ſaw my Lord of Zh's Writing, 

L. C. Fuſt. Pray bring ſome other Proof, if you have it. 

' Bp. of Peterburgh. My Lord, we are here as Criminals before your Lordſhip, 
and we are proſecuted with great Zeal : I beg your Lordſhip that you will not be of 
Councel againſt us, to dire&t *em what Evidence they ſhall give. 

L. C. Fuff. My Lord of Peterburgh, 1 hope I have not behaved my {lf any other- 
wiſe hithertothan as becomes me: I was ſaying this (and I think I faid it for your 
Lordſhips advantage) That this was not ſufficient Proof; and I think, if your-Lord- 
ſhip obſerved what I ſaid, it was for you, and not againſt you. E.-4 

Bp. of Pererb. It was to dire@them againſt us, how they ſhould give Evidence. 

Mr. Serj. Pemberton. Pray, my. Lord of Peterburgh, fit down, yowl have no 
wrong done you. ® 

Sir Rob. Sawyer. We that are of Council will take care of that ; and pray, my 
Lord, will you pleaſe to pals it by. 

L. C.Fuft. We arcnot uſed tobe fo ſery'd, and I will not be uſed ſo. 

M r. Sol. Gen. If your Lordſhip pleaſes to paſs that by, for what your Lordſhip 
ſaid was in favour of ny Laps the Biſhops, rex I ſee they do not take it o. ; 

Mr. Att. Gen. Pray, Mr. Chetwood, doyon look upon the Name of my Lord ot 

. Ely, do you believe thatto be his Hand-writing ? 

Mr. Chetwoed. I do believe it is. | | 

Sir Rob, Sawyer. That's very well, when he ſays he never ſaw him write. 

Mr. 7uſft. Powell. What is the reafon of that belicf of his, I would feign know ? 

Mr. Chetwood. I have formerly ſeen his Hand, I think jt was his; bur 1 never ſaw 
Lord of Eh write his Hand. | 

Sir Rob. Sawyer. T hen the Queſtion is, Whether this be Evidence? 

Mr. Finch. How do you know thar that which you ſaw formerly was my Lord 
of Ely's Band? 

_ _ I have no ſuch Certainty, as poſitively to ſwear that that was 
is Hand. 

Mr. Sol. Gen. We will go ento other Prcofs; and if we want better Evidence at 
the cnd, we will argue with them. 


' Mr. Cherwo;de 
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Mr. Chetwood. I am not.certain that what I ſaw wasmy Lord of Elys Hand-wri- 
ting, becauſe I never ſaw him write. 

Mr. So}. Gen. You do very well to ſhtw your good affection. 

Mr. Arr. Gen. Mr. Smith, I would ask you this Queſtion, Do you know my Lord 
of Elys Hand-writing ? | 

Mr. Smith. I have cen it often. __ 

Mr. Ar. Gen. Look upon the Name of my Lord of Ely in that Paper z Do you 
believe it to be my Lord's Hand-writing, or no ? | + 

Mr. Smith. 1 did not fee him write it, Sir; I cannot tell whether ir is or no. 

L. C. Fu#t. Did you ever fee his Name? 

Mr. Smith. Yes, but it was a great-while ago, and here are but ſeven Letters, 
_ I cannot- judge by that : I was better acquainted with his Hand-writing here- 
tofore. 

Mr. Sol. Gen. Pray, Sir, anſwcr me ; Do you belicye it to be his Writing, or do 
you not ? 16. 

Mr. Smith. | belicve it may, forl did not ſee him write it. 

; Mr. Sol. Gen. But my Certan is, Do you believe jt, or do you not ? 

Mr. Smith. Ifay, I was better acquainted with jt heretofore than I am now. { 

Mr. Sol. Gen. Burt pray anſwer my Queſtion: Do you believe that to be my Lord 
of Elys Hand-writing,. or do you not ? 

Mr. Smith. I believe it may, Sir. 

Sir Rob. Sawyer. Why do you believe it ? | 
RR have no other reaſon to believe it, but becauſe I have ſeen ſome- 

ng 11Ke 17. 

Mr. 3uft. Powell. How long ago is it ſince you ſaw him write ? 

Mr. Smi6. I have not ſeen himwrite, fo as to take notice of it, for ſome years: 
I could berter judge of it when he writ his Name Turner, than now it is Ely, becauſe 
there was more Letters to judge by. 


bf Mr. Middleton ſworn. 

L.C. J»f. Here's Mr. Middleton ; what do you call him for ? 

Mr. Sol. Gen. T' o prove many of their Hands. - 
- Mr. Att. Ges. Pray ſhew him chat Paper. 

Mr. Sol. Gen. Firſt, Mr. Middleton, do you know my Lord Archbiſhop's Hand- 
writing? 

Mr. Middleton. [ have ſeen his Grace's Hand-writing, 

Mr. Sol. Gen. Do you bclicve it to be his? 

Mr. Middleton, Ir 1s very like it. 

Mr. Sol. Gem. Bur do you believe it, or do you not 2? 

Mr. Middleten. ] do believe it. 

Mr. Sel. Gen. Do you know my Lord Biſhop of St. 4ſaph's Hand-writing 2. 

Mr. Addktor. I never ſaw it as I know of. | 

Mr. Sel. Gem. What do you ſay to my Lord of Eh? his Name is next. 

Mr. Middleor. tis like his Lordſhip's hand. 

Mr. Sol. Gew. Do you believe it, or do you not ? 

Mr. Middleton. It is like it, that's all I can fay. OE 

Mr. Sol. Gen. Cannot you tell whether you believe ir, or not believe ut 2 

Mr. Middleton. I do believe it is his hand. FO 

Mr. Sol. Gen. Did you ever ſce him write ? for I would clear: this matter beyond 
eXception- 

Mr. Middktos. | have ſeen his Lordſhip write, but I never ſtood by him fo near 
as to ſee him make his Letters. | 

Mr. Sol. Gen. Is that his Hand-writing? 

Mr. Middleton. It is like it, I believeir is his. | WT; 

Mr. Sel. Gen. Youdid notguide his Hand I belicye.----Do you know my Lotd of 
Chicheſter s Hand-writing? ; ; 

Mr. Middleton. Sir, I am acquainted with none of their Hands but with my Lord 
of | Canterbury's and my. Lord of Ely's. _ 

Mr. Sol. Gen. Do you know my Lord of Peterburgb's Hand-writing ? 

Mr. Middleton. I had my Lord of Pererburgy's Writing two years ago for ſome 
money, butl cannot fay this is his. 
Mr. Sol. Gen. Do you believe it to be his ? | Mr. Middieton. 
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Mr." 14:4d{zton. T never took notice of it ſo much, as to ſay, I believe ir to be 
like it, 1 never ſaw it bur once. F 

Mr. Sol. Gen. Do vou know'any other of the Names there 2 Whar fay you tothe 
Bithop of B fol; Name ? 7 of 

Mr. Mi4d!-ron. 1 ſaw once my Lord of BrifoPs Hand-writing. 

Mr. Sl. G-».,.W hat fay.you tq that Writing there > + 

Mr. Middleton. It is like it. * * 

Mr. Sol. Gen. Do you bclieve it to be his.or no? 

Mr. Mzrdd!eton. Truly, that I cannot fay, for I never ſaw it but once. 

Lord Ch. Fuft. You never faw him Write, d'd you ? 

Mr. Mz4d!:ton. No, my Lord, I never did.” 

Mr. So!. Gen. Then we will call Sir Thomas Pinfold, and Mr. Clavel.=——— Sir Tho- 
mas Pinfold 1s there, Swcar him. 

| Sir Thomas Pinfold Sworn. 


Mr. Sol. Gen. Sir Thomas Pinfold, do you know my Lord Biſhop of Peterburgh's 


Hand writing ? 

Sir Thomas Pinfold. Truly; not very well, Incver ſaw but one Letter from him 
in my Life ; ſhew me his Hand, and I will tell you —— Which was done. 

Mr. - Sol. Gen. Well Sir, what fay you to it? 

Sir Tho. Pinfold. Then upon my Oath I fay, I cannot well tell upon my own 
Knowledge that it is his Hand. Bk 

Mr. Sol. Gen. .] ,ask vou, do you believe it to be his Hand? . - 

Sir #ho, Pinfold. Sir, upon the Oath that I have taken 1will anſwer you, that 
upon this account, that I have heard there was a Paper dclivered by my Lords the 
Biſhops tothe King, and this Paper that you offer me, I ſuppoſe to be the ſame, 
upon that. Scote I do believe it, but upon any other Score I cannot tell what to ſay. 

Mr. Sol. Gen, I ask-you upon your Oath, Sir, do you belicve it is his Hand-wri- 
ting or no ? 

vir Tho. Pinfold. Sir, I have anſwered you already, that upon my_gwn Knaw- 
ledge I cannot fay it is his Hand-writing;' but becauleI have hcard of ſucha Paper, 
I do believe it may be his. 

Lord Ch. Fuſt. Did youever ſee my Lord Biſhop write ? | | 

Sir Tho. Pinfold. 1 have been in his Chamber ſeveral times when he hay been Wri- 
ting, but I had more Manners than to look upon what he Writ. 

Lord Ch. Fuſt. Did you never tee him write his Name ? 

Sir Tho. Pinfold. ] do not know thartl ever ſaw him write his Name, but I have 
ſeen him Writing I ſay, and fo my Lord - Biſhop may have ſeen me Writing; 
bur I believe he does not know my Hand. 4 

Mr. Sol. Gen.. You have feen him write you ſay. , 

Sir Tho. Pznfold.] tell you,Mr. Sollicitor, I have been in his Chamber when he has 
been Writing, but I had more Manners than to look over him. 

Mr. 7uft. Powel. Then you did never fee any of thar Writing, -.1 x4 

Sir Tho. Pinfold I.cauinot fay I did, my Lord. LY: O33 

_ Att. Gen, Pray did you never fee any of his Wricing but that Letter you 
ſpeak of. 

"Sic Tho. Pinfold. No, not that] remember. | 

Mr. 7uft. Powel. Mr. Sollicitor, you muſt call other Wirnefſes, for this does not 
prove any thing. 

Mr. At. Gen. We will goon Swear Mr. Clavel. 

Mr. Clavel Sworn. 
' Mr Sol. Gen. Do you know my Lord Biſhop of Pererburgh's Hand-writing or r:0? 

Mr. Clavel. I have ſeen it many times. | 

Mr. Sol. Gen. Do you know it when you ſee 1t? 

Mr. Clavel. I believe I do, Sir. 


Mr. Sel. Gen. Pray look upon that Paper, and upon your Oath tell us, do you , 


believe that Name to be his Writing, or ng ? 
Mr. Clavel.-I do believe it is, my Lord. 
Mr. At. Gen. Pray look upon the reſt of che Hands there, do you know any of 

the. other Names ? 

Mr. Clavel. No, I do not. 


Mr. 4. 
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Mr. A: Tea, Have you ever ſeen any of their Writing? 

Mr Claret, It is probable I may have (een ſome, but do not now remember it. 

Mr. 5-4. Gen, I think you area Bookſeller, Mr. Clavel, 

Mr Cavel, Yes, I am (o, Str. 

\{r,.$-. Gen, 1 {uppole you have had ſome Dealings with them in the way of your 
Tratz, Did you never fee any of their Writing ? 

\lr, ClLiocll T have ſeen the Names of ſome of them, but ir is ſo long ſiace that TI cannor 
Penember. 

L. C. 7. Did vou ever ſee my Lord of Peterborough Write? 

Mr Clell, 1 cannot tell whether ever I ſaw him Write his Name or no but I have 
ky teveral Lemners from my Lord of Peterberongh. 

Vir. Se, Gen. Is that his Hand- writing? 

Mr, Ll, | cannot (ay it is, I believe it 1s. 

\{r. $1, Gea, You have had Letters from him you (ay ? 

Mr. C1avell, Yes, and it ſeems to be like his Hand. 

Mr. P.!/ixtcn. But you never faw him Write his Hand you ſay ? 

Mr. Clzct, 1 cannot fay I ever did. 

\{;. £4, Gzn, Theſe Letters that you have received from my Lord of Peterberoxgh, did he 
onn them? Do you think they were Counterfeir, or of his own Hand-writing ? | 

\{r, Clef, I tuppote he has owned them, Sir. 

\{r. 7. Powell. Buc you muſt Anſwer directly, Sir, Did he own them ? 

\{;. $1, Ger, What did thoſe Letrers concern ? were they about Books, or what? 

Mr. C.xvcll, They were ſometimes abour one buſineſs, ſometimes about another. 

Mr. Sol. Gen, Was the ſubje&t-matter of any of theſe Letters abour Mony 3 and was it 
mid you > Did you receive, or did you give any account of it ? 

Mr. Clivell, They were abour ſeveral Buſineſſes. 

L.C.?, Look you, Mr. Clave/, you mult give us as particular account as you can. 

* Sel. Gen, Pray, Sir, upon thole Letters were the things done that thoſe Letters -res 
(rg, 

Mr. Clave!l, Yes, they were. 

Mr. $./. Gen Did you do your patt ? 

Mr. Cleve!! Yes, I did. 

Mr. $,Gez, Now I would ask you, Do you believe that Name of my Lord Biſhop of 
Peerboruze2h to be the Hand-writing of my Lord Biſhop ? 

Mr. C /ave4. I believe it 1s. | 

Mr. 7. Powe, Do you know that thoſe Letters that you fay' you recerved irom my 
Lad, were of my Lords own Hand-writing, Do you Swear that ? 

Mr. C/zvell, My Lord I cannot Swear that. | 

Mr. Finch, Do you know whether the Letters that you received, as you ſay, were writ- 
tn by my Lord himſelf, or by his Secretary ? 

Mr. Clavel, ] have received Letters from him, and his Secretary roo, 

b.. G. Treby. But were you preſent with him when he writ any Letters with his own 
ul ? 

Mr. Sol. Gen, You do not mean a Letter to your ſelf ſure, Sir George ? 

Mr G, Treby, No Sir, I ſay any Letters. 

Mr. (1avell. Thave been preſent with my Lord often, but I cannot fay I have ſeen wy 
NUGNWrITe. . 

L.' .?. He has here told you, he has had ſeveral Letters of my Lords own Hand, 
ad from his Secretary too. F 

Mr. 7. Powe!', He has ſaid it, but you ſee he ſays he never ſaw him write. ; 

Mr. $1. Gen, We have given Evidence againſt my Lord Arch-Biſhop, Lord Biſhop of 
th, St. Aſaph, Peterborough, and Briſtol. 

Mr.?. Powell, Certainly Mr. Sollicitor you miſtake —— But go on —— 

Mr. $:1.Gea. We have given Evidence [ ſay againſt them, Sir, but whether it be ſuf- 
kient Evidence, we ſhall Argue by and by. — Call Mr. Hooper and Mr. Cherwoed 
B11, 

Mr. Chetwood appeared. | 

Mr. So. Gen, Do you know the Hand-writing of my Lord Biſhop of Bath and Wells ? 

Mr. © kerwood. I have ſeen it Twice or Thrice, but it is a con{iderable time fince I did 

If. 


\{r, Sel. Gen, Do you believe that is his Mand-wricing? F 
: : ""Hn Mr. Chetweod, 
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Mr. Cherwood. I never {aw him write his Name in my Life. 

Mr. $%/.. Gen, Pray look upon the Name, and tell us what you believe of ir 2 

Mr. Chetwood, 1 believe it may, but I do not certainly know it to be his Hand, Lao 
believe it is my Lord Biſhop of Bath and Wells his Hand, than I believe that other tg 
my Lord of Peterboroughs. 

Sir G, Treby, Do you believe that to bemy Lord of Pererborough's Hand or no? 

Mr. Cherwoed, T ay, I rather believe that this is the Biſhop of Bath and 7vells his Wi 
ting, than that which is above it or below ir, ro be their Writiagz buc truly I do not 6 
ſtindtly know my Lord Biſhop of Bath and zells his Hand. 

Mr. Sol, Gen, Call Mr. Hooper, 

L.C. 7. You are very lame in this matter. | 

Mr. Se, Gen. The Witneſles are unwilling, and we muſt find out the Truth as wel; 
we Can. 


Ar, Hooper aid not appear. 
Mr. Sol. Gen, Call Mr. fames and Mr. Powell, 
Ar. James appeared and was Sworn, 
Mr. S-/. Gen. Do you know my Lord Biihop of Brifte!'s Writing, Mr. James ? 
Mr. Zames. Yes, I believe I do, but I am not fo certain, becauſe my Lord Writes ( 
ral times ſeveral Hands. 
Mr. Sol. Gen. Shew him the Paper : Is that my Lotd of Brifo!s Hand? 
Mr. 7ames. I cannot ſay it is or no. | ; 
Mr. S«/. Ges. What do you believe? 
Mr. Zames. It looks like his Hand, and that's all I can ſay. ; 


Mr. Sol. Gen, But pray hearken, and Anſwer ro what I ask you ; you are prepared 
one Queſtion it may be, and I ſhall ask you another : upon your Oath, Do you beliext 
to be the Hand-writing of my Lord of Brifto/ ? 

Mr. Fames, Upon my Oath, I can only ſay ic looks like it, that's all. 

-* 'Z. C. 7, Did you ever ſee him Write? 

Mir. 7ames. Yes, my Lord, I have ſeen his Hand-writing ſeveral times, and it is like 
Hand-writing, that is all I can ſay. | 

Mr. Sel. Gen, Sir, remember you are upon your Oath, and Anſwer my Queſtion. 

Mr. 7ames. Upon my Oath, I know no.more than thar, Sir #illiam Williams, 
| Mer.'$/. Gen. Fask you, Sir, whether you believe it to be his Hand or not ? 

Mr. 7ames. My Lord, it looks like his Hand, and it may be his Hand. 

Mr. 4+. Gea, But you do think and believe one way or other : What do you believe! 

Mr. 7ames. It may be his Hand, for what I know, and -it may nor. 

Mr. Se. Gen, It may be your Hand. 

Mr. 72mes. No, Sir, it cannot be mine, I am (ure. 

Mr: $#/;Gen, What do you believe? | : 

l Mr. Zames, I believe it may be his. Hand, or it may not be his Hand, that is all la 
ay. 
A C, F..Come, Sir, you muſt Anſwer fairly, Do you believe ic to be tis Hand, or & 
you not? EF 

Mr. 7ames. Yes, I do believe it. 

Mr. Art. Gey. You are very hard to believe methinks. 

Mr. Fames, "No; 1 amtii6r. 

Mr. Sel. Gen. You do very well now Mr, fames; when you do well, we'll commer 

Ou, ! 

: Mr. Att. Gen, Call Mr, Nathaniel Popell, 
Es f Mr, Powell was Sworn, 

Mr. Ss. Gen. Pray, Sir, let's know what's your Name. 

Mr. Powell, My Name is Nathanicl Powell, 

Mr. Sol. Gen. Pray do you know the Hand-writing of my Lord Biſhop of Clickeſter. 

* . Mt.” Powell IT have nor (een the Papers Sir. 

Mr. $o/-Ge», Do you know his HanFwriting ? 

Mr. Powell. Yes, I believe I do. 

Mr. Sel. Gen. Look upgn that Name of his. 

Mr. Powell. | did got ſhe my Lord Write that. : 

' Mr. $9.-Gen. Who ſays you did: no Body asks that of ' you; how you Anfer ! Pra 
Sir, remember your Oath, and Anſwer ferivutly, Do you. believe ic co be his Writif 
Or no? 
Afr. Pow! 


Ik - 


Pra 


f 
'”. 
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Mc Powell, 1 believe it is like my Lotd's Hand-wricing, but I did never fee him 

rite it, 

Mr. Sol. Gen, No Body ſays you did. _ 

Mr. Powell. Therefore I cannot Swear poittively it is his Hand. 

Mr. Sol. Gen. We do not ask that neither. 

Mr. Powell. [cannot tel] whether it be luis Hand or no. 

L, C. ?. Sir, you muſt Anſwer the Queſtion directly, and ſeriouſly : Do you believe 
it, or Co you not believe it ? 

Mr. Powell, I cannot tell what to believe in the Caſe. 

Mr. S/. Gen, Then I ask you another Queſtion, upon your Oath, Do you believe it is 
not his Hand ? 

Mr. Powell. . | cannot fay that neither. , | 

Mr. Sol. Gen, Once again, I ask you, upon your Qath, Do you believe it to be his Hand? 


Task you plainly, and let Mankind Judge of you ? 


Mr. Powell, I tell you, Sir, I cannot tell what to believe. 

Mr. S”'. Gen, My Lord, if theſe things be endured, there will be an end of all Teſtimony. 
if Wirneſles do not anſwer fairly to the Queſtions chat are asked them. 

= 7. Powel, Truly ro me, for a Man to Swear his Belief in ſuch a matter; is an extraordi- 
nary thing. 

Mr. Sol, Gen. He is obliged to anſwer Queſtions, when they are fairely pur co him. 

Mr. Pollixfen, I think that is hard Queltion, not to be Anſwered. 

Mr. Sol. Gen. Make your Exceptions to the Evidence if you pkafe. 

L. C.?. Firſt, he fays, He knows his Hand ; then he fays, He has ſeen him write; 2nd 
then he ſays, He did not ſee him write this ; but he ſhuffles, he won't anfiver whether he 
delieves it or nor. | 

Mr. Pollixfen, The Queſtion is, Whether belief in any caſe be Evidence ? 

Mr. Sol. Gen, If they have a mind to a Bill of Exceptions upon that point, ler them 
Seal their Bill, and we'll Argue it with them when they -willz in the mean time, we'll 
go on, and that which we now pray, my Lord, is, Thar this Pa may be Read. 

Mr. Att. Gen. We have given ſathcieat Evidence ſure co have it Read, therefore we 


| defire it may be Read. 


Mr. Serj. Levinz. My Lord, before this Paper be Read, we hope you will let us be heard 
co it : we think that what they delire (ro have this Paper Read) ought not to be: for what 
is all the proof that they have given of this Paper ? they have a preof by Compariſon 
of Hands, which in a Criminal Caſe onght not to be received : and beſides, my Lord, 
what is that Compariſon of Hands , that they have offered > Some perſons come here 
and Ay, They cannot tell whether it be their Hands, they believe it may or it may nor, 
for ought they know 3 -How ſhall we :Conviet any Man upon fuch a Teſtimony as 
this? can we ave our Remedy againſt him for Perjury, for ſaying, He believes it to be our 
Hand ? therefore here is not any Evidence to Charge us, For firſt, It is only a Compariſon 
of Hands; And ſecondly, That Compariſon js proved in ſuch an uncercain manner : Some 
of them tell you, They do not know what to believe; another tells you, 1 believe 
tis rather ſuch a Lord's Hand ; then the- others are ſuch a Lora's Hands, -I believe "cis 
rather his Hand than that above ir, or that -badow ir; what fort of proof is all this ? 
Therefore we pray it may not be Read fill they prove it better, 

Mr. Serj. Pemberton. Pray, my Lord, ſpare mea word or two in this matter for Evidence 
ſake, there is a great deal of reaſon we thould take Exceptions to the - Evidence thar 
has been given: for truly I chink I never. heard fuch a fort of Evidence given be- 
fore; Ic is a Caſe of as great Concernment as ever was in Peſftmiiſter-Halt; and for 
them to come to prove Hands only by thoſe that ſaw Letrers, bnt never faw the 
perſons Write 3 this | hope wil! not amount to fo much as a Compariſon of. Hands. 
Your Lord(hip knows, that in every petty Cauſe, where it depends npon the Com- 
pariſon of Hands, they uſe to bring {ome of the Parties Hand-writing, which may be 
Sworn to; to be the Parties own Hand, and' then it is to be compared in Court with 
what is endeavonred to be proved, and'upon comparing them together in Courr, the 
Jury may look upon it, and ſee if -it be rights and never was there any ſuch a thing 
3s this admitted in 'any poor petty Cauſe, that is bur of the value of Forty Shilllings. 
And therefore as to this Evidence, ' Firſt, We ſay Compariſon of Hands ought not ro 
be given at all in the Caſes of Criminals; And I believe it was never heard of that 
it ſhould. In the next place, if it be- admitred ro be Evidence, yet it is not fuch an 
Evidence, as that by Compariſon of Hands the Jury can take notice of it ; for in ſuch 

: manner 
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manner of proofs by Compariſon of Hands, the uſage is, That the Witneſs is firſt atke2, 
cncerning tlie Writing he. produces, Did you fee this Writ by the Defendant, whole 
Hand they would prove ? If he anſwers yes, I did, then thould che Jury upon Compari- 
fon of what the Witnels Swears ro, with the Paper that 1s to be proved, judge whether 
thoſe Hands be fo like as ro induce them to believe, that the faines perſon) Wrir 
both 3 and not thac the Witneſs ſhould fay, I. had a Letter from ſuch a perſon, and 
this is like the-Hand of that Letter, therefore I believe it ro be his Hand: My Lord, 
I hope this ſhall never be admitted for Evidence in this Court. 

L.(.7. 1 do takeit, that the Witneſs himſelf is Judge of che Compariſon 3 for if 
| he does know the Parties Hand, and a Paper be offered him to prove the Parties 
Hand, he is to compare itin his own mind. 

_ 2s Pemberton, It never was admitted to be Jo, that I know of, my Lord, or ever 
\ead of. 

6 Mr. Se. Gen. You may remember ſeveral Caſes abouc that , particularly Sidvey's 

ate. 

Mr. Peltixfen, Pray, my Lord, hear me a little as to that+ ir is a Point of very grear 
moment, whether in the Caſe of a Miſdemeanour either in an Indictment or Informa- 
rion, it be good Evidence ro offer Compariſon of Hands 3 and that this Court did 
adjudge quice contrary upon an Indictment of Forgery againſt my Lady Carr, ap- 
pears in Haerſin's Reports 3 they went to prove her Letters Written by her to Cox, the 
Court rejected it, and gave their judgement here, That it was no Evidence 3, and chat 
for t!:is Reaſon; Becauie of the evil conſequences of ir. For ſaid they, Ir is an eafte 
matter for any Man's Hand to be Counterfeited ; that they ſure will agree, for frequenc 
daily experience thews how eaſily that may be done: is it not ea{1e then to cur any 
Man down in the -Werld, by proving it is like his Hand ? and proving that likens by 
comparing ic with ſomething that he hath formerly ſeen ? this ſtrikes. mighty deep; 
the honeſteſt Man in the World and the moſt Innocent may be deſtroyed, ' and yec 
no fault to be found in the Jury or in the Judges ; if the Lavy were fo, it would be an 
unreaſonable Law. Next, my Lord, for the Caſe of Siazey , that was a Cale of 
Treaton. Now in the Caſe of Treaſon there 'is always other Evidence brought ; and 
this Evidence comes in, but as a Collateal Evidence, to ſtrengthen the oiher ; but in 
this Caſe it is the fingle Eviderice, for ought that appears ; for chere is noting more" 
( for ought I can ſee) in the Caſe, but whether this were !;eir Hands, and proved 
only by what another believes: Now ſhall any be condemned by - anotiicts velick 
without proof ? ſurely, my Lord, that was never Evidence yer t Convict ariy ones 
{o that their proof failes in both Pointsz For firſt, It ought to be conftdercd , hehe 
Compariſon of Hznds be Evidence in a Caſe of Miſdemeanour 3 Ad next if it be 
Evidence, whether you will t:ke it, thit the belief of a Man that brings nothing to 
compare with it, or never {aw the Party Write, but has received Letters, and tays, 
This is like it, and therefore he believes ic to be his Hand, be good Evidence as a 
Compariſon of Hands. | 

Mr. Serj. Pemberton, My Lord, they are pleaſed to mention 

Mr. Sel. Gen, Mr. Serj. yon have been heard already, aud you are not to reply upon 
us; or if you would, we mult be heard firſt. Ks | 

Mr. Serj. Pemberton; I would only ſpeak to that Caſe of Sidrey : my Lord, that Caſe 
difters from this toro Celo, the Writing was found in his poſlethon, in his Study 3 there 
was the proof that nailed him. | | 

Mr. So. Gen, You thall ſee how we'll apply it by and by. 

Mr. Arr. Gen, Pray, my Lord, favour me a word in this matter : that there is ſtronger and. 
weaker Evidence no Man doubts ; but that which theſe Gentlemen ſay, chat in this Caſe 
there is no Evidence, muſt needs be a miſtake : if they mean, that ir is not fo ſtr 
an Evidence as is poſſible to be given, I agree with them, ir is not: For it we lu 
brought three or four Men that had ſeen them Write this very Paper, and pur their 
Names to it, that had been.-a ſtronger Evidence than this, that we have given; buc 
whether we do not give ſuck a fort of Evidence as may induce the Jury to belive, that: 
this is their Paper, and their Hands ro ir, weſubmit: they ſay, This is ſuch a method 
as never was taken; but I admire that that ſhould be faid by Men of their Experience 
and Knowledge in the Law ; for is there any thing more uſual, or any other courſe 
kken for the proof of Hands, thang for a Wirtnels to ſay, He knows the Hand of «|: 
Party very well, for he has often ſeen his Hand-writing, or received Lectters from him ? 


2nd if you ſhew him the ching that you would prove to be his Hand, and he _ 
p 
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T do believe this to be his Hand, for. this Reaſon , Becauſe I havs had otle- 
things of his Writing : Certainly in the Experience of any Man that has practiiec. 
this is an, Evidence that is given every day, and allowed for Evidence. For the 
Cafe of Mr. Sidney, which your Lordſhip has heard mentioned, it is certainly very 
oppolite to this purpoſe ; it is inſiſted upon and prerended;. That that was Evi- 
dence, becauſe it was found in his Study-: but without all: doubt, that would nor 
be the reaſon : for may not a Book of another Man's Writing be found in mv 
Study ? and he inſiſted upon it in his own Defence: but the Aniwer was, That iz 
ſhould be left as the Queſtion, Whether the Jury would believe it -upon rhe 
Evidence that was given, of its being his own Hand-writing : And fo in this 
Caſe, though it be not ſo ſtrong Evidence, as if we had brought thole thac 
had ſeen them Write itz yet Evidence it is, and whether it be ſufficient to 
faticfe the Jury, may be a Queſtion.z but no Queſtion, it is good Evidence in 

w. . 

Mr. So. Gen. Tt is a wonderful thing, they ſay, That ſuch Evidence ſhould be 
effered : bur truly, my Lord, it is a much ſtranger thing to hear Mr. Serj, Pem- 
berton ſay, It was never done before; and then to make that Remark to your 
Lord{hip upon the Caſe of Sidney, which Tle put to your Lordthip and the Courc 
asa Cale, and ler him contradict me if he can 3 and then we ſhall fee how far 
it goes. Sidney was Indicted for High Treaſon 3 and the Treaſon inſiſted .upon 
was, A Writing ſuppoſed to-be his, it being found in his Study; the Queſtion 
was, Whether it was his Hand-writing or no ? there was 'no poſitive Evidence 
that is was his Hand-writing ; there was no Evidence produced that proved ir to 
be his Hand-writing ; for there was no one that Swore, Thar they they ſaw him 
Write it; there was nothing proved, but the ſimilicude of Hands. Ay, but fays 
Mr. Serj. Pemberton, It was found in his Study : will Mr. Serj. Pemberton be content, 
that all the Libels chat are found in his Study, ſhall, for that reaſon, be adjudged 
to be Libels, to be his Hand-writing, and he to be a Libeller for them ?. I 
think he will make a ſevere Declamation againſt that, and he would . have 
very good reaſon for it : Certainly that which was Evidence in one Man's Caſe, 
will be Evidence in another. God forbid there ſhould be any ſuch diſtintion 
in Law; and therefore I conclude that this is good Evidence. ; 

' Mr. Serj. Pemberton, The Court went upon this, That it was found. in his 
Study, and compared with Letters and Bills of Exchange produced in Court 3 
which were Sworn to be of his Hand-writing. 


Mr. Se.Gen, My Lord, I was by all the time; for I was ordered to attend 
him in the Tewerz and therefore I can tell what paſſed as well as any Body. 
My Lord, they proved no more as to that Libel, buc only by Comparifon of 
Hands 3 they had no other proof in that Caſe, but by comparing the Hand- 
writing ; and that was inſiſted upon to be a mighty fallible thing: That which 
they would have for us to compare , Paper with Paper, it is true, would make 
the proof ſomewhat ſtronger, if we could, in ſuch a Caſe as this, be able to pro- 
duce ſuch Evidence : but I appeal to your Lordſhip, and ſhall leave it co the 
Jury, to conſider which is better Evidence 3 theſe Men, that have been produced, 
that have been Converſant with theſe Lords, and acquainted with their Hanc- 
writing, and who ( as your Lordſhip ſees) are not willing Men to give Evidence, 
they avoid it as much as they- canz and they Swear it all ro. be the Hand-writ- 
ing of the Archbiſhop of Canterbwry, as they believe 3 which is as far as any Man 
+ can Swear. One ſays the whole Body- of the Paper is my Lord of Canterbary's 
Hand, and he knows it very well ;- ſo that we arenot upon a ſingle Name, bur 
2 whole Paper that contains many Lines 5 and this is as much as can be proved 
by any one, that did not ſee the thing Written, Then, my Lord, for the reſt of 
the Company, the Evidence is not fo ſtrong againſt every- one of them, as it is 
againſt my Lord Archbiſhop; bur is ſtrong enough certainly to Convict them of 
; What we accuſe them of : and pray, my Lord, what wasthe Objection in Sdze's 
Caſe, but what has been mentioned here > That any Man's Hand might be Coun- 
terfeited. I remember in that Caſe, there was one Mr. #harten, a y Gen- 


tleman, then in the Court, that undertook to the Court, Thar he would Coun- 
R terfeir 
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terfeit that Hand preſently 3 and he that was to Swear the Compariſon, ſhould not 
know, which was the one, and which was the other; which certainly was a 
ſtronger Caſe than this. And | ſee fome of the Learned Geatlemen thar are now 
ſtanding at the Bar, who preſſed this matter very hard againit Mr. $idzey, and 
Mr. Sidney loſt his Life upon that Compariſon of Hands ; thongh Mr. ##hazren did 
Teſtine how eaſte a matter it was to have a Man's Hand Counterfciteds and 
we all know was a Man of Value and Quality; to there is a Preſident for 
Mr. Serj, [emberton, that never neard of 'this Law before. Tizey fay the proving 
of {1milicrude of Hands is no Evidence, unlels you prove the actual Writing z what 
a condition then will England be in, when Wirneſles are Dead ? ls ic not the moſt 
' common practice that can be, to produce Wirnetkes to prove ſuch Men are Dead, 
whole Names are ſer as Witneſſes ro Deeds ; and they Swear, They believe it 
to be the Hand- Writing of thoſe Witneſfles > Can theze be any greater Evidence of 
ſuch a Caſe, unleſs it be the confeſſion of the Party himtelf> My Lord, we are 
now only. upon reading this Paper. We have been heard, aad -they have been 
heard 3 now we pray the Paper may be Read. 


Mr. Recorder. We pray it may be Read. 

Mr. Serj. Levinz, If your Lord(hip pleale —— — 

Mr. $/. Gen, We arenot to be replied upon, Mr. Serjeazr, 

L. C.?. You have ſpoke Brother Levizz, and you have {poke Brother ” embertan, 
and I would willingly hear you what you have co ſay ; but we muſt na 
have vying and revying, for then we ſhall have no end. 

Mr. Serj; Levinz, I would offer your Lordihip ſome new matter which has not 
been touched upon yet; why it is not to be Read. 

Z. C.f. Whar's that Brother ? 

Mr. Serj. Levinz. All the proof that has been given whatſoever ic amounts to, 
hes been only of its being Written, but no. proof has been givea of irs being 
Written in the County of Middleſex, whete the Information is laid, and the unat- 
ter is Local. 

Mr. Sel. Gen. Firſt Read it, and then rake your Objection. | 

Mr. Recorder, My Lord, as to the Evidence that has been given, I would only 
put your Lord{hip in mind of one Caſe 3 and that was the Caſe of Sir Samne! 
Barnardiſton : and the great Evidence there, was the proof of its being his Hand- 
veriting 3 and that being proved, was ſufficient to Convict 'him of a Libel: for 
they could not believe Sir Samnel Barnardiſten wgas Guilty of making Libels, unlels 
they were proved to be His Hand-writing, 


Sir Robert Sawyer, He owned them to be his Hand-writing. 

L.'C. ?. If you do expect my Opinion ia it; whether this be good Evidence, and 
whether this Paper be proved or no+4.1 am ready to give ir. | 
Mr. Finch, My Lord, i delire ro þe heard before the Opinion of che Court be 
giVEn. | | 
Mr. Se. Gen. If there: be not proof enough to induce the Jury to believe this 
is their” Paper; yet ſure there is enough co Read it. 

Sir Robert Sawyer. My Lord, we have not been heard to this yet. 

Mr. Sol. Gen, Why, 1s this fit to be ſuffered ? 

Z. C..7. Mr. Sol. I am always willing to hear Mr. Fiach. 


Mr. $o/. Gen. But I hope your Lordſhip, and the Court, are not to be Complemented 


into an-unuſual ching. 
Mr. Serj. Pemberton, It is not a Complement, but Righr and Juſtice. sf 
Mr. $/, Gen, Certainly it is Right and Juſtice, that there ſhould be fore lignits 
put to Men's ſpeaking, that we may know when to have an end. 


Sir Robert Sawyer. Mr. Solliciter does miſtake the right, my Lord, for we defire to 
be heard. ro this Point 3 as not having ſpoke to it yer. ' 

Mr. Sol. Gen. Pray, Sir, let me make my Obje&ioa to your being Eeard: for 
1 believe you and [ have been chid (everal times, for ſpeaking over az over the fame 
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Sir R. Sayer, This that we now offer, is not to the ſame Point, that we have 
ſpoken to already. 

Mr. Sol. Gen, We are now ſpeaking to the Reading of the Paper, and you have 
ſpoken to it already. 

Sir R. Sazyer. If the Courgwill pleaſe to hear us, we have that to offer againſt 
the Reading of that Paper, which has nor been offered yer. | 

L. C. ?. Sit Robert Sawyer, | take it, it is in the Breaſt of the Court to hear when 
they will, and as much as they will, and whom they will ; for if Three or Four 
have been heard :of z {ide to ſpeak what they will, the Court may very well de- 
pend upon the Learning of thoſe Three or Four, that they ſay what can be faid up- 
on the Point, and that's enough; but if Six or Seven deſire to be heard over and 
on to the ſame thing, certainly the Court may ſtop at Three or Four, if they 
will. 

Sir R. Sawyer. This is a new Objection that none of us have been heard to 


ef. | 
: Atr. Finch, My. Lord, that which I offer is not contrary to the Rules of Law, nor 
contrary to the Practice of the Courtz nor was I going any way to invade that 
—_ which Mr. Selicitor claims of making Objections, and not receiving an 
WCr. | | 
Ar. Sol.Gen, Whata fine Declamation you have now made ! I never claimed any 
ſuch right 3 butI oppoſe yaur being heard over and over tothe ſame thing. 
Ar. Att, Gen, Pray, my Lord, let's come to ſome Iflbe in this marrer. 
L. C.?. I will hear you; but I would not have you introduce it with a refleien 
upon the King's: Cound. - 
Mr, Sal. Gen, My Lord, if you impoſe that upon him, you ſtop his Mouth; for 
ſome Men cannot ſpeak without reflection. 
L, C.?. On the other fide, pray Mr. Sa/liciter, give us leave to hear fairly what 
ER uy lay ; for, I perceive, he cannot offer to ſpeak, but you preſently op 
is Mout | 
Afr. Finch, My Lord, that which I was going to ſay, is another matter than any 
thing that has been yer offered : We fay, that this Paper ought not to be Read; 
for chat they are obliged by Law to prove their Information; and conſequently, 
having laid a particular place where the thing was done, in the Information, they 
ought to preve that this was done in that place. The Evidence thar they have 
ven, is of my Lords the Biſhops Writing this Paper 3 and they have laid ir co 
done in 44ddleſex : and this, with ſubmifhon to your Lordſhip, is local ; and 
they muſt prove. it to be Written in. 4diadleſex, where they have laid ir, or elſe 
fail in their proof, This is another Objection, which as yet hatch not been 
= eo : Thar if there be a' proof of their Hand-writing, yer there is no proof 
where that Hand was Written; and therefore they are not yer got (0 far, as to 
have it Read againſt my Lords. 


Af. Att. Gen, For that Point, my Lord, we (ay, This would have been as pro- 
perly ſaid after the Paper had been Read, when they come to make Objections 
againſt our Proof, by way- of . Defence: and, with ſulbmiſhon, ic had been more 
proper then, than it is now: For what are we now doing * My Lord, we are 
Proving that ſuch a Paper was Subſcribed by my Lords the Biſhops z_and Sir 7obn 
Nicholas gives you an Account, that he had it from his _ at the Council : and 
that certainly is in the County of 444aleſex; and it will concern you to Prove 
that it was Writtenelſewbere. . 

Mr. Serj. Pemberton: That's very well Mr. Attorney 3 (ure you do not think as you 
if 
m Att. Gen, Here is a Paper Compoſed and Written by you, that Sir John N:- 
dbolas ſays he had from his Majeſty : how he came by ic, I ſuppoſe you will tell us 
by and by : this is your. Hand-wriring, that I think we have proved ſufficiently ; 
this is found in the County of Afiddleſex : and you come and tell us, that we mult 
Prove that it was Written in the County of Middleſex; and it is taken to be VWrit- 
tea where it was found, unks you Prove the contrary. 
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®7r, Serj, Pemberton, That's pretty Deine indeed, and very new. 

Mr. $,Gen, My Lord, heie's an Obje&tion made too timely : we are now upon 
Reading of this Paper : and the Queſtion is, Whether it ſhall be Read or not be Read. 
Surely we have given Evidence enough to induce the Court to Read it: and it ig 
another Queſtion, that will come time enough afterwards z Where it was Wri- 
ten ? 

{. C. 7. Truly, I do not think it was proper for you te ſtand upon the Place where 
it was Written as yet. 

Atr. Serj, Eevinz, When we are upon an Information of a Fat in Middleſex, will 
you hear them give Evidence of a Fact in Yorkſhire ? * 

Atr, $9, Gen. We are not to be driven by theſe Gentlemen; 'we are to be directed 
by the Court. 

L. C. ?. Ithink truly it is yet too early to make this Obje@ion. 

Mr. Serj. Pemberton, Surely, my Lord, this is our time to oppoſe the Reading of 
it, 2s not proved. 

Mr. ?. Powell, Mr. Solicitor, I think you have not ſufficiently proved this Paper to 
be Subſcribed by my Lords the Biſhops. 

Atr, Sd, Gen, Not to Read it, Sir ? 

Ay, 7. Powell, No, not to Read it, it is too ſlender a Proof for ſuch a Caſe: I 
grant yau, in Civil Actions a ſlender proof is ſufficient, to make out a Man's _ 
by a Letrer to a Tradeſman, or a Correſpondent, or the like ; +but in Crimi 
Cauſes ( ſach as this) if ſuch a proof be allowed, where is the ſafery of your 
Life or any Man's Life here. 

Mr. Sel. Ges, We tell you a Caſe where it was allowed 3. and that is Mr. Sidney's 
Caſe; a Caſe of Treaſon, and Printed by Authority : We tell you nothing, but 
what was done to'ther day. | 

L. C. 7. I tell you what ſay toit; I think cruly there is proof enough to have 
it Read: andI am not aſhamed -nor afraid to fay itz for I know I ſpeak with the 
Law : fay what you will of Criminal: Cafes, and the danger of Peoples Lives; 
mo _ more danger to the Goverament, if ſuch proof were not allowed to 

e good. | | 

Mr. 7. Pewel, ] think there is no danger to the Government at all, in requiring 
good proof againſt Offenders. | 

L C. 7. Here's my Lord Archbiſhop and the Biſhop 'of Sr. 4/axþ and my Lord 
of Eh, their Hands are proved; it is proved to be my Lord Archbiſhop's Writing 
by Mr. Brookes, and he proves my Lord of £Eh's Hand by Compariſon, and fo 
my Lord of St. Aſaph's. Now Brother Pemberton, there's an Anſwer to your Ob- 
jection 3 it being proved that it is all my Lord Archbiſhop's Hand: they 
come and ſay, We'll prove the Hands of the others by comparifon : and - for that 
they bring you Witneſles, that ſay, They have received Letters from them, and 
ſeen their Hand-writing ſeveral times: and comparing what they have ſeen with 
this very Paper 3 ſays the Witnels , I do believe it to be his Hand. Can there be 
2 greater Evidence or a fuller >» 

Hr. Serj, Pemberton, Admit it be a full Evidence againſt my Lord Arch-Biſbop: 
What's that to the re(t > There's no Evidence againſt them. | 

Ar. 7. Allbone, Brother Pemberton, as to the Obje&tion you make of Comparing 
of Hands it is an Obje&ion indeed, I do agree: but then conſider the mconvent- 
ence which you and Mr. Pollixfen do ſo much inſiſt upon: If a Man ſhould be ac- 
cuſed by Compariſon of Hands, Where is he ? He is in a lamentable Caſe; for his 
Hand may be {o Counterfeited, that he himſelf may not be able to diſtinguiſh it. 
Bur then you do not conſider where you are on the other fide: that may. be an Ov- 
jection in matters..of Fact, that will have very little weight, if compared and {et 
2|rogether. For, otythe other ſide, where ſhall the Government be, if I will make 
Libels, and traduce the Government with Prudence and Diſcretion, and all the (e- 
crecy imaginable ? I'll Write my Libel by my ſelf, prove ir as you can. thats 
2 faral blot to the Government ; and therefore the Caſe is not the ſame; nor. 1 
your Doctrine to paſs for current here z becauſe every Caſe depends upon its 
own Fact. If I take upon me to Swear I know your Hand , che inducements 
are to my ſelf, how I came to know it, fo as to Swear tt: Knowlecp 

epends 


depends on Circutuſtances ; I ſwear that I know you, but yet I may be under a 
miſtake, for I can have my knowledge of you no other way but from tke viſibili- 
ty of you, and another Man may beſo like you, that there is a poſlibility of my 
being miſtaken ; but certainly, that is Evidence, and good Evidence : Now here 
are leveral Gentlemen that ſwear as to my Lord Archbiſhop's Hand-writing ; 1 
do agree, as to ſome of the others, that the Evidence is not ſo ſtrong ; for what 
that Man faid,that he did believe it was rather ſuch a Lord's Hand. than that which 
went before, or that which came after , it is of no weight at all, and ſo ſome 
of the others ; bur it is poſitively proved 2gainſt my Lord Archbiſhop and 
one or two more; fo that that's enough to induce the reading of this wri- 
ting. 

Mr. Tuſt. Holloway. Good my Lord, let me give my opinion. 

L.C. Juſt. Ay, withall my heart, Brother. 

Mr. Juſt. Holloway, My Lord, I think as this Caſe is, there ought to be a more 
ſtrong proof, for certainly the proof ought to be ſtronger and more certain in 
Criminal matters than in Civil matters; in Civil matters, we do go upon 
flight proof, ſach as the compariſon of Hands, for proving a Deed, ora Witneſſes 
Name, and a very ſmall proof will induce vs to read it; but in Criminal thatters 
we ought to be more ſtrict, and require poſitive and ſubſtantial proof, that is 
fitting for ns to have in ſuch a Caſe, and without better proof, I think it oughc 
not to be read. 

L. C. Juſt. You muſt go on to ſome other proof Mr. Solliciror,for the Court is 
divided in their Opinions about this proof. 

Atr. Soll. Gen. Then, my Lord, we will come to the Confeſſions of my Lords 
the Biſhops, and I hope that will be believed by all Man-kind. 

Mr. Att. Gen. Truly my Lord, we did forbear that Evidence, and would not 
have procceded this way, if we had had fair play on the other ſide. 

Sir Ro. Sawyer. Mr: Attorney, give us leave to defend our Clients all the ways 
we can; I think wedoe nothing hut what is fair; the Court you ſee is divided, 
therefore we did not without reaſon inſiſt upon ir. 

L. C. Juſt. You muſt go on as you can, for they will put you upon it. 

Ar. Att. Gen. Swear Mr. Blathwayr. 


Mr. Blathwayt Sworn. 


Ar. Soll. Gen. Pray hand the writing to him. 
The writing ſhown to him, 

Mr. Soll. Gen. Have you ſeen that writing formerly Sir ? 

Mr. Blathwayt, Yes, Sir. 

Atr. Soll, Gen, What did you hear my Lord Arch-Biſhop ſay about that Paper ? 

Mr. Att. Gen. And the reſt of my Lords the Biſhops. 

Ar. Soll. Gen. Firſt well ask as to my Lord Arch-Biſhop ; did he own it to be 
his Hand-writing ? : 

Mr. Blathwayt. My Lord, I believe this to be the Paper that my Lord Arch- 
biſhop did own to be ſubſcribed by him. 

Ar. Soll Gen. When was it owned by him ? 

At. Blathwayt. On the Council day, the Eighth of this Month. 

Mr. Soll. Gen, Where was it owned, becauſe we would obviate that Objection 
of the County ? 

Mr. Blathwayt.-It was at the Council Table at Whitehall. 

Mr. Soll. Gen, What ſay you to the Biſhop of Sr. Aſaph ? Did he own it ? 

*. Mr. Blathwayt. Yes; All my Lords the Bifhops did own it ? 

Ar. Soll. Gen. Name them particularly ; what ſay you the Biſhop of Ely ? 

Mr. Blathwayt. Tn the ſame manner, my Lord. 

Mr. SB. Gen, The Biſhop of Chicheſter ? : 

Ar. Blathwayt, In the ſame manner. F4 

Mr. Soll. Gea. The Biſhop of Bath and Well; ? 

Mr. Blathwayt. Yes, my Lord. 

Ar. Soll. Gen. The Biſhop of Peterborough ? 

Ar. Blathwayt. Yes, my Lord, 

Ar. Soll. Gen.” And the Biſhop of Briſtol ? 

Mr. Blathwayt. Yes, my Lord. 

Ar. Sol. Gen. So; We have proved they all owned it. 

S Afr, Juſt. Hol- 
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Ar. Juſt. Holloway. Could not this have been done at firſt, and faved all this 
trouble ? 

Sir Rob. Sawyer. Have you done with Mr. Blathwaye, Mr. Attorney, that we may 
ask him ſome queſtions. 

Ar. Att. Gen. Ask him what you will, 

71. Ser. Pemb. Pray. Mc. Blathwayt, upon what occaſion Cid they own it , you 
are Sworn totell the whole truth; pray teil'ail your Knowledg?, and the whole 
Coat fiion that rhey made. 

Mr. Blathwayt. My Lord, I am called here by a Subpzna to anſwer on behalf of 
the King ; my Lord, I am ready to Coe my duty, and | beg of your Lordſhip thar 
you wouid pleaſe co tell me what is my duty ; for whatſcever I ſha!! anſwer, I ſhall 
ſpeak che 1ruta i, 

Atr. Ser. Pemb, There is nothing deſired, hut that you would ſpeak the truth. 

4r. Blahwayt. My Lord, 1am eaſily guided by your Lotdihip what I ought to 
alſwer to. 

L. C. Fauſt. What is it you ask him, Brother Pemberton ? 

AM. Ser. Pemb. We Celire Mc. Blathwayt to tcll the whole diſcourſe that paſſed 
at the Council, wh: n le lays my Lords the Biſhops owned this Paper. 

tr. Sull, Gen, That's a very pretty thing indeed. 

L. C. Juſt. Look you, Mr. Blathwayt, you muſt anſwer them what they zsk 
you, un!cis it be an enſnaring Queſtion, and that the Court wiil take care of. 

Mr. Pluhwayz. It your Lordſhip pleaſe to ask me any Queſtion, I ſhall reaily 
an:wer It, 

L. C. Juſt, You muſt anſwer them. | 

A:r. Ser. Pemb. We ask you upon what occaſion they came toown their Hands? 
V/hat diſcourſe was made to them, and what they anſwered ? 

Ar. Blathwayt, My Lord, I beg your Lordſhip's direCtions. 

L.. C. Juſt, Come, tell it, Sir. 

Mr Blath:vayz, My Lord, the occaſion was this; This Paper was read in Coun- 
cil, and I had the honour to read it before the King, and ir having been red be- 
f''re his Grace the Arch-Biſhop, and my Lords the B:ſhops, they were asked whe- 
they did own that P:per, and, my Lord, they did own it. 

Sir Rob. Sawyer. Mr. Blathwayt, was that the firſt time that my Lords the Bi- 
ſh-ps came in ? 

Mr. Bluhwtyr, Sir T was not asked that Queſtion. 

L. C. Jujt. What wou'd you have, Sir Roberr Sawyer ? 

Sir Fobert Sawyer, We would have an account what p :ſſed at the Council 

L C. Fu't. Woul you have all the Diſcourſe berwixt the Council and my 
Lords the Biſhops ? 

Ar. Ser. Pemb. All that rel2tes to their Accuſation, my Lord, their whole Co- 
feſſion, and what was faid to tem. 

Mr. Att. Gen. Do you think, Mr. Serjeant, that when we call a Witneſs, you 
are at liberty to examine him to every 1mpertinent thing ? 

Mr. Soll. Gen. My Lord, we deſiie that they may only ask reaſ»vable and pre 
per Queſtions. 

Mr. Ser. Pemb. Mr. Soi:icitour he is ſworn to anſwer and tell the whole truth, 
' and that's all we ask of him. 

Sir Kob. Sawyer. Sit, I will ask you a plain Queſtion upon your Oath, did not 
my Lord Arch Biſhop, ani the reit of my Lords the Biſhops, ar firſt refuſe toown 
it, or to anſwer wiether it were their Hands or not ? 

Mr. Soll. Gen, That is not a fair Queſtion Sir Robert Sanyer ;*cis.a leading Queſti- 
ON. 

Mr. Ser. Pemb. Then I ask you in ſhort, what did they refuſe? I am ſure that 
is a fair —————_— for God forbid that any ſhou!d hinder the King's Evic'e ice from 
teilinz rrurth. 

Sir Rob. Sawyer, And God forbid that half Evidence ſhould cordemn any 
man. 

L. C, Juſt. God forbid the Truth ſhould be concealed any way. 

Ar. Ser. Pemb. Pray, Sir, when they were firſt as&ed, whether th2t was 
their Hands or not, what anſwer did they give ? . 

Mr. Blathwayt. Sir, I have begged the favour of my Lerds the Judges to tell 


me what 1 am to anſwer, and what Queſtions are proper for me to anſy er to. 
L. Ch. 
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L. Ch, Juft. You muſt anſwer any Queſtions that 2re not enſnaring Que- 
ſtions. 

Sir Robert Sawyer. Mr. Blathwayt , you are upon your Oath to teſtifie the 
Truth. 

Mr. Blathwayt. Sir, | am not acquainted with the Metliods of Law, 1 deſire 
my Lords the Judges would inſtruct me. 

' Ar. Tuſt. Ailibone, Anſwer to the Queſtion that they ask you. 

La. Ch. Juſt, We obſerve what they ask you; we'll take care that they ask 
you nothing but what they ſhould. 

Mr. Blathwayt, 1 deſire the Queſtion may be repeate]). 

Mr. S. Pemberton, When they were firlt asked if it were their Han1s, what 
anſwer did they give the King ? 

Mr. Blathwayt. His Grace the Archbiſhop, and my Lords the Biſhops, at firſt 
did not immcdiately anſwer whether the Paper were theirs or no. 

Mr. S. Pemberton. What did they ay? 

Mr. Blathwayt. They ſaid they did humbly hope, if they were put to anſwer, 
no advantage ſhould be taken againſt them. 

At. S. Pemberton, What did they ſay farther at that time concerning His 
Majeſties pleaſure ? 

Mr. Soll. Gen. That's a leading Queſtion, Mr. S. Pemberton, you cannot leave 
your way of leading Witneſſes. 

Mr. S. Pemberton, It is a very ſtrange thing ; if we ask a queſtion that's ge- 
neral, that's excepted to; if we ask any queſtion in particular , then they find 
fault with us, that it is a leading Queſtion ;, ſo that we can never ask a queſtion 
that will pleaſe them. Pray Mr. Blathwayt , what did they ſay concerning the 
King's pleaſure, whether they would anſwer if the King commanded then ? 

Ar. S. Trinder. How can it be material what they ſaid ? 

. L. Cn. Juſt. It is material that it ſhould be asked, and that it ſhould be an- 
wered. 

Ar. S. Levinz, You are to tell the whole Truth, Sir, Pray tell us what did 
my Lords the Biſhops ſay abont ſubmitting to the King's pleaſure? 

Mr. Soll. Gen. What is that to the purpole ? 

Mr. Pollixfen. Mr. Sollicitour, his Oath is to tell the truth, and the whole 
truth, and therefore he muſt anſwer my queſtion. 

Mr. S. Pemberton. You are mighty loth, Mr. Sollicitour, to let us hear the 
truth ; I would not willingly lead him in any thing, and I cannot ſee that this is 
any leading queſtion, unlels his Oath be againſt Law, which fays he is to tell the 
whole truth. 

Mr. At. Gen. My Lord, I do beg your Lordſhip's favour of a word in this 
thing: Ir is certain, if they ask any thing that ſhall take off the Evidence that 
was firſt given, that it is not true, I cannot oppoſe it; but if they ask queſtions 
onely to enflame, and to poſſeſs people with tooliſh notions, and ſtrange cons» 
ceits, that is not to the faCt that we are now trying —— 

Sr. Rob. Sawyer. *Tis onely to have the truth out that we doe it. 

Mr. S. Pemberton. There is no body here that will be enflamed, Mr. Attor- 
ney; I have asked a fair queſtion, the Court has ruled ir ſo. 

. Mr. Blathwayt. 1 ſhall readily anſwer any queſtion that the Court thinks 
t 


Mr. S. Pemberton. Sir, by the Oath you have taken you are to tell the whole 
truth. 

L. Ch. Fuſt. Is he to teil you all that was done at the Council board that day ? 

Mr. S. Pemberton. ' No , my Lord; onely what palled there about my Lords 
the Biſhops Confeſſion, the whole of that matter. : 

Mr. Blathwayt. There has been ſo much ſaid between the asking of the que- 
ſion and this time, that 1 deſire it may be repeated, that I may know what te 
anſwer to. 

Mr. S. Pemberton. 1 ask you in ſhort, Sir, What did my Lords the Biſhops ſay 
at the time of their appearing in Council concerning the King's pleaſure, whe- 
ther they ſhould anſwer or not ? : 

Mr. Blathwayt, The firſt time my Lords the Biſhops came into the Council, 
they were asked the queſtion whether they did own that Paper z they did imme- 


diately anſwer, Tbey humbly hoped, as they ſtood there Criminals, —_— 
| wou 
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would got take advantage againſt them, but however they wouid obey His Maje- 
ſties Command. 

Sir Rob. Sawyer, Were they commanded to withdraw ? 

eUy. Blathwayt. Yes, thereupon they were commanded to withdraw, which 
they did. 

Ur. S. Pemberton. When they came in again what queſtions were asked them? 

Ar. Blathwayt. They came in ſeveral times, more than twice, | have reafon 
to remark this, that they did ſo ; Do you mean the ſecond time, Sir ? 

Ar. S. Pemberton. Yes, Sir. | 

Mr. Blathwayt. The ſecond time they ſeemed unwilling to own the Paper. 

Sir Rob. Sawyer. And what did they doe the third time. 

Ar. S. Pemberton. But firſt let us know what more was done the ſecond time, 

Sir Geo, Treby. How was that unwillingneſs of theirs overcome ? 

. Mr. S. Pemberton. When they expreſt their unwillingneſs what did they ſay 
arther ? 

Mr. Blathwayt, If T remember right, they ſaid as they did the firſt time, they 
humbly hoped His Majeſty would not take advantage againſt them, 

Afr. S. Pemberton, Then what did they ſay the third time ? 

Sr. Rob. Sawyer. Pray, were they asked whether they publiſhed it ? 

24. Blathwayr. As to the publiſhing it, it was laid before them, and I think 
they were asked the queſtion whether they publiſhed it ? 

Sir Rob. Sawyer. And what anſwer did they make ? 

Mr. Blathwayt. I remember His Grace, and my Lords the Biſhops , did not 
own they had publiſhed it, but they denied it. 

Sir Geo. T; reby After they diſcovered their unwillingneſs the ſecond time, 
what followed next ? 

Mr. Blathwayt. They did withdraw after the ſecond Attendence. 

Mr. S. Levins, But what was ſaid to them ? Was that all that was ſaid to 
them the ſecond time ? 

Mr. Blathwayt. I have ſaid two things already, that they were unwilling to 
anſwer, and that they denied the publiſhing. 

L. Ch. Juſt. This is ſtrange uſage ofa Witneſs, to put him to tell every thing 
that was faid. 

Mr. S. Pembertov. I would ask you this queſtion, Sir, When they came in the 
ſecond time, whether they did defire to know if it were His Majeſties Command 
that they ſhoyld own it ? 

L. Ch. Juſt. That I muſt not permit you to ask, Brother, that is to lead th 
Witneſs. 

Mr.S. Pemberton. My Lord, he will not anſwer general queſtions; I have 
a him all along general queſtions, and I cannot get an anſwer from him to 
tnem, 

Mr. Blathwayt. T am ready to anſwer any queſtions that the Court thinks I ſhould 
anſwer; I am nat backward to anſwer according to my duty. | 

L. Ch. Juſt, Let one of you ask a queſtion at a time, and not chop in one up- 
on another. 

Mr. Soll. Gen. In all the Tryalls that ever I have been in, in all the Caſes of 
Criminals, the King's Witneſſes uſed to be treated with reſpect, and nor to be 
fallen upon in this manner. 

L. Ch. Juſt. He ſhall be ſure to have all reſpect paid him. 

Mr. Soll. Gen.. He is in Office under the King. 

Mr. S. Pemberton. I do not think Mr. Blathwayt does believe T would ſhew 
him any diſreſpe&t, more than he wonld ſhew me. 

Mr. Art. Gen, - 1 beg one word, my Lord. 

L. Ch. 7iſt. Mr. Attorney, What do you ſay ? 

Mr. Art. Gen, My Lord, I ſay Edo oppoſe the asking of this queſtion, not but 
that every man hes a right to croſsexamine a Witneſs, but if they ask ſuch a que- 
ition, let them tell us what uſe they would make of it. 

L. Ch. Juſt. Mr. Attorney General, for that matter-— 

Mr. S. Pemberton, My Lord, if you pleaſe Ill give Mr. Attorney an anſwer. 

L. Ch, Juſt. Brother Pemberton, I was ſpeaking to Mr. Attorney , avd pray 
hear me, I will not ask you what uſe you'll make of the queſtion- you ask, bus do 
you ask fair and regular queſtions, and I'll take care you fhall haye an anfwet 
to them, Mr. S. Pen 


. 
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Mr. Serj. Pemberton, 1 will deal plainly with the Court, and tell you what 

uſe we intend to make of our queſtion ; if they anſwered under a Promiſe from 
His Majzſty, that it ſhould nor be given in Evidence againſt them, I hope they 
ſhall nor take advantage of it, 

Mr. Soll. Gen. 1 ſay that is a very unmannerly queſtion, but however it ſhall 
be aniwered. | 

Mr. S2rj. Pemberton, Why fo, Mr. Sollicitour ? 

Mr. Soll. Gen. My Lord, it is to pur ſomething upon the King which I dare 
hardly name. 

L. C. Fuſft. We do not know what Anſwer will be made to it yet, but it does 
look like an odd kind of queſtion. 

Mr. Soll. Gen. If men will be ſo preſſing, I, for the King, deſire the queſtion 
may be entred. 

Sir R. Sawyer. What do you mean, Mr, Sollicitour ? 

Mr. So/l. Gen. I know very well what I mean, Sir; 1 deſire the queſtion may 
b< recorded in Court. 

: Mr. Serj. Pemberton. Record what you will, I am not afraid of you, Mr. Sol- 
icitour. 

Mr. Soll. Gen. Are you afraid of the Law ? 4 

Mr. Scrj. Pemberton. No, nor of you neither. 

L. C. Fuſt. Pray be quiet, Gentlemen. 

Mr. Att. Gen. Pray , Mr. Blathwayt, anſwer whether there was any, promiſe 
made to my Lords the Biſhops from the King. 

Mr. Bla:hwayt. My Lord, 1 take the queſtion to be, whether the King was 
pleaſed to make my Lords the Biſhops any promiſe of not taking advantage of , 
what anſwer they m:de. 

Mr. Arr. Gea, That is the queſtion. 

Mr. Blathwayr. As that queltion is ſtated there was no ſuch made. 

L. C. Juſt. Look you, he tells you there was no ſuch promiſe made; there is 
an Anſwer to your Queſtion, Brother. 

Mr. Szrj. Levinz, We made no ſuch queſtion ; but the queſtion I would ask is 
this, —— 

Mr. Soll. Gen. For the ſatisfaCtion of the Court repeat what you faid juſt now, 
Mr. Blathwayt. : 

Mr. Blathwayt. I take the queſtion to be, whether the King made any promiſe 
ro my Lords the Biſhops, that no advantage ſhould be tzken of what they ſaid, 
and I fay the King made no ſuch promiſe. . 

Mr. Serj. Pember:on, We did not ask you the queſtion, but we only told you 
what uſe we would have made of another queſtion. 

Mr. Pollixfen. Mr. Blatbwayr, | ſee you can very well diſtinguiſh what queſti- 
ons are to be anſwered ; | ask you in ſhort upon your Oath, When they were firſt 
called in, what was ſaid to them, and what was anſwered by them ? 

L. C.Fuſt. Here has been a great deal of wrangling, bur this is a fair queſtion, 
and may reduce us to order again ; tell us over agiin from the beginning what 
paſſed when my Noble Lords the Biſhops came in the firit, ſecond, and third time, 
when they were examined abour this Paper ? 

Mr. Blathwayt. My Lord, I ſhall comply with your Lordſhip's DireCtions, [ 
apprehend-I am to anſwer together concerning the firſt, ſecond, and third co- 
mings in of my Lords the Biſhops into the Council. The firlt time, (as I ſaid be- 
fore,) my Lords the Biſhops were unwilling to own the Paper, and did fay they 
humbly hoped His Majeſty would not take advantage againſt them, bur rhat they 
were ready to obey his Command. The ſecond time they were called in they did 
repeat it again, that they hoped His Majeſty would not take advantage againſt 
them; after that there was mention made of the Paper being publiſhed, I re- 
member my Lords the Biſhops ſaid rhey had not publiſhed it. 
+ Sir KR. Sawyer. Is that all ? 

Mr. Att. Gen. You have no mind to-hear all, I think. 

L.C. Juſt. How do you expect to bz anſwered your queſtions, if you interrupt 
them ? Goon, Mr. Blathwayr. 

Mr. Blathwayt. Sir, I ſaid laſt, that they having prayed the King that no ad- 
vantage might be taken againſt them for what they ſhould ſay, there was mention 
made of the Paper its being publiſhed, and ns the Biſhops did ſay they had 


nor 
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not publiſhed it ; and His Grace my Lord Archbiſhop ſaid it was written with his 
own Hand, and that he had not made vſe of his Clerk. 

Sir. R. Sawyer. Is that all you can remember that paſſed at that time ? 

Mr. Blathwayt. This is the ſubſtance of- what I remember, 
L.C. Fuft, Was this the third time? 
Mr. Blathwayt. No that was the ſecond time, my Lord. | 
Mr. Pollixfen. If there be not ſome order in this Evidence, my Lord, we ſhall 
not be able to obſerve any thing upon ir. Pray what was done afterwards ? 

Mr. Blathwayt. My Lord Chancellour, upon their coming in, did require then 
to anſwer whether they did own that Paper or nct; my Lords the Biſhops did 
own the Paper. 

Mr. Pollixfen. Do you remember in what words or expreſſions (as near as you 
can) they did own it ? 

Mr. Soll. Gen, Is this a praCtice to be endured ? 

Mr. Finch, Why, he may apprehend and take that to be an owning of it which 
was not, 

Mr. Soll Gen, Has not he ſworn the manner of it, and almoſt the yery 
words ! 

Mr. SerjALevinz, We deſire nothing of him but that he will tell us what words 
they ſaid when they owned it. 

Mr. Blathwayt. It was the third time that they came in, that tliey owned it, 

Mr. Serj. Pemberton. Why, what did they fay ? 

Mr. Blathwayt. My Lord Chancellour required them to anſwer, whether they 
owned the Paper or no. c 

Mr. Serj. Pemberton. What did they ſay then ? 

Mr. Blathwayt. As near as I can remember, His Grace and my Lords the Bi- 
ſhops did own the Paper. 

Mr, Serj. Pemberton. What words did they own it in? tell the manner of ic. 

Mr. Soll. Gen. What's this to the purpoſe ? 

Mr. Finch. Mr. Blathwayt, Did you take notes of what paſſed there ? 

Mr. Blabmtyt. IT anſwer, Sir, t did not take notes, for I attended the King at 
his Elbow, and did not take notes; Mr. Finch, you know the manner of the Coun- 
cil in ſuch caſes yery well. 

Mr. Att. Gen. Then we ask you for the King, b2canſe they ſhall not enflame 
_ by ſuch an expreſſion, In what words did they own it, if you can remem- 

T 

Mr. Blathwayt. Sir, I have declared my memory as well as I can; when the 
other Clerks come to be examined, if they can tell any more, let them. 

Mr. Soll. Gen, But we will have no Diſcourſe ro enflame the World ; Did the 
King promiſe or declare that no advantage ſhould be taken of their confeſſion ? 

L. Ch. Juſt. F would ask him that queſtion, What was the manner that my 
Lord Chancellour expreſt himſelf ia to them, when they came in the third time ? 

Mr. Blathwayt. Aſſoon as my Lord Chancellour had required them to declare 
whether they owned that Paper, as well as I'remember, His Grace took the Paper 

in his hand, and it was handed over, or ſhewed, to my Lords the 

Holding it forth Biſhops, and they owned and declared fo, juſt as it rhey ſhould 

fo the Court, hy it before the Court, juſt ſo: 1 do not recolle&t my ſelf of all 
* the circumſtances that paſſed, I only can tell you the ſubſtance. 

Mr. Soll. Gen. He does not remember what rhey ſaid particularly. | 

Mr. Att. Gen, Mr. Sollicitour, I know well enough what they mean by the que. 
ſtion; I know they would fain poſſeſs the World with a belief that there was ſuch 
a promiſe made them, and yet they are proſecured notwithſtanding thar promiſe 
therefore I do ask you, Mr. Blairhwayt, and for the King's Honour I muſt ask it, 
Did the King make any Promiſe or Declaration, that no advantage ſhould be ta- 
ken, or uſe made of it. 

Mr. Blathwayt. The King did not make any Promiſe or Declaration that go 
advantage ſhould be taken, 'or uſe made of ir. 

Mr. Sell. Gen, He only put them upon it, whether they did own it or not. 

Mr. Are. Gen. Iask you upon your Oath, Did my Lord Archbiſhop own it to 
be his Hand-writing ? 

Mr. Blathwayt. Yes he did, and faid he writ it with his own Hand, and would 
not Fet his Clerk wriſte It, | da 
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Mr. Art. Gen. Did he own the whole to be his Hand-writing, or not ? 

Mr. Blathwayt, Yes, he did, | 

Mr. Att. Gen. Did every one of the Biſhops own their names ſubſcribed ts 
it ? 

Mr. Blathwayt. Yes. 

Mr. Sol. Gen. Then, my Lord, we pray now that it may be read. 

L. C. Fuſt. 1 ſuppoſe now they will be content it ſhould be read. 

Mr. Finch. If your Lordſhip pleaſe to favour me one word, I think it cannot 
yet be read, and my Objection is this : 

L. E. Jt. I thought you had made all your Objections before, as to the rea- 
ding of ir. 

Mr. Finch. Pray, my Lord, ſpare us : Here are two parts of this Information ; 
the one is for coaſulring and conſpiring to diminiſh the King's Royal Prerogative, 
and for that end they did make and write a ſeditious Libell; the other part is, 
that they did publiſh this ſeditious Libell: We are bicherto upon the ficlt part, 
the making and writing of it; both parts are local; untill they have proved the 
making and writing of it to have been in Middleſex, it is not Evidence upon this 
Information. 

Mr. Sol. Get, We haye.proved it written and publiſhed in 24d/cx. 

Mr. Serj. Pemb. The contrivance and writing of a Libell is ia itſelf penal, and 
they may be puniſhed for ir, if they be found guilty : Now if they could pgive'an 
undeniable Evidence concerning the publiſhing of it that is nothing to this point, 
but if they ſhould not give ſuch Evidence, or any Evidence at all of the publica, 
tion, yet if it be proved that it was written and contrived by them, they would be 
guilty for ſo much, if ir be a Libell, and this we ſay is local as well as all the reſt ; 
and therefore we inſiſt upon it, that the writing and contriving muſt as well bg 
proved to be in Middleſex, as the publication, for all is local. 

L. C. Juſt. There is no publiſhing yer prived. | 

Mr. Serj. Levinz, It is true, my Lord, here is nothing of a Publication yer, 
(with your Lordſhip's favour) for their Anfwer to His Majeſty in Council was, thar 

they did nor publiſh it; all chat 1s ſaid yet, is, that they owned the Paper to be 
their hands: My Lord, does the owning of that own that it wis written in the 
County of Middleſex ? or that it was contrived or made there * No ſarely, upon 
this Evidence the place is clearly at large: My Lord, this might have been done 
in the County of Swrrey, or Somerſet, or any other County : Their Information is, 
that they did conſult and contrive to diminiſh the King's Prerogative at Weftmin- 
fter in the County of Middleſex, and there they did write, and cauſe co be written, 
this Libell, and there they did publiſh it ; ſuppoſe it ſhould be granted that ir is 
proved that this is the Archbiſhop's Hand-writing, and theſe zre their Names to 
It, is there any one Evidence that any thing of this was done in e Middleſex ? 
and, my Lord, that is the thing they are to prove, 

Mr. Sommers. If your Lordſhip pleaſe, all matters of Crime are fo local, that 
if it be not proved to be done in the $ouaty where It is laid, the party accuſed js 
as innocent, as if he never had done the thing and, with ſubmiſſion, it is the 
very point of the Information ; that it be proved they are guilty of the Fact in the 
place where it is laid to be done. 

L.C. F#f#. This is the ſame thing over and over again 1 but I am content to hear 
you, Mr. Sommers, at any time; I have told you my opinion about reading of the 
Paper already, it yowll have it again you may, 

Mr. Poll:xfen. Pray, good my Lord, ſpare us, before it be read, 

Mr. uſt. Holloway.” Mr. Pollixfen, you have not yer had the Dircttions of the 
Court for the reading of ir. 

Mr. Arr. Gen, My Lord,: when this Paper is read, which we pray it way be; 
we will anſwer their Conn bur at preſent we ſay, they are out of time. 

Mr. Pollixfen. Good Lord, what a (frange thing is this? We gbje& againſt 
the reading of it, and you'll anſwer us after ir is read. | 

Mr. Soll. Gen. Certainly, my Lord, we have done enough to prove that this 
is a p3per owned by them in the County of Afiddleſex, and we pray it may b2 read; 

L. Ch. Juſt. Truly I am'of the ſame mind 1 was before, that ic is roo ſdun to 
make the ObjeCtion, and that the Paper ought co be read. 

Mr. Soll, Gen. We ſabmit to your Rule. 

Mr. P//ixfen, If'it be the Will of the Court, I have ncthing to fay. 

| Mr, Juſt. 
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Mr. Jujt. Powell, My Lord, The Contrivencz 2nd Pulication are both 'matfers 
of Fact, and upon lflue joined the Jurors are Judges of the Fact, as it is laid in the 
[nformation; but how can they be Judges cf a matter of F:& done in another 
County ? aud it muſt be preſumed, in favour of ſnnocence, not to be done ia this 
Ccunty, but in ano:her, except they prove Ir. 

Mr. Art, Ger, We are not yet ripe for arguing that point. 

Mr. Soll. Gen, Weezre ſpe: kirg orly to the Ceurt row for the reading of this 
Paper, an the Jury aremTot Judges of that, wh-ther the Pzper ought to be read 
or 19; thet is merely a matter of Law, and und-r the d're{tion of the Court ; and 
therefore | pray, ſince it is now ia your Lordihip®s Judgment, whether that Paper 
ſhould be read, that you would pleaſz to ocder 1c to be read. 

L.C. Juſt. Icanonly give ycu my own opinicn, let my Brothers give theirs. 

Mr. Faſt. Holloway. There is co body againſt the reading of it, my Lord; 1 ſup- 
poſe my Brother Powell is not azainſt irs being reac. 

Mr, Fuſt. Powell, But they fay the King's Counſel muſt make it out firſt, that 
the writing of ir, and the-conſpiring 2bour it was in the County of eFfidſ. oc 
there can be no judgment, ſo much as to read tr. 

Mr. Pollixfen. My Lord, If the ObjeCtion be ſaved to ur, we ſhall not ſo much 
oppoſe the reading ir, only we wculd not be ſurprized in point of time, 

Mr. Juſt. Powell, Nay, if they conſent to the reading, we have no reaſoh to 
hinder it, | 

L. C. Juſt. Brother, I believe they know well enough what they bave to fay 
for their Clients ; let the Paper be read. 

Clerk reads : The Humble Petition of William Archbiſhop of Canterbury 

Sir. K. Sawyer. Read the whole Petition ; Pray, my Lord, that the whole may 
read, Read the Top firſt, Sir; to whom ic was directed. \ 

L. C. Juſt. Read'the whole, ., Clerk, reads : 


To the King's Moſt Exccllent Majeſty. 


The Humble Petition of William Archbiſhop of Canterbury, and of divers 
of the Suffragan Biſhops of that Province, now preſent with him, in behalf 
of themſelves and others of their abſent Brethren, and of the Clergy of their 
reſpective Dioceſes, 


Humbly ſheweth : 


Hat. the great averſneſs they find in themſelves to the diſtributing and publiſh- 
ing in all their Churches your M3jeſties Ire Declaration for Liverty of Con- 
ſcience, proceedeth neither from any want of Duty and Obdieace ro your M3jc- 
ſty, (our holy Mother, the Church of England, being both in her Principles and in 
her co:ſtant praCtice unqueſtionably loyal ; @nd baving (to her great Honour) been 
more than once publickly acknowledged to be ſo by your Gratious Majeſty,) nor yet 
from any want of due tenderneſs to Diſſenters, in'relation to whom they are willing 
to come to ſuch a Temper as ſhall be thought fir, when that mercer ſhall be conſi- 
dered and ſertled in Parliament and Conyocztion ; but amongſt many other con- 
ſiderations, from this eſpecially, becauſe that Declaration is founded upon ſuch a 
Diſpencing Power, 2s hath been often declared 1i11egal in Parliament, and partt-. 
cularly in the Years 1662, and 1672, and in the beginning of pour Maj-ſties Reign ; 
and is a matter of ſo great moment and conſequence to the whole Nation, both in 
Church and State, that your Petitioners cannot in Prudence, Honour, or Conſci- 
ence, fo far make themſelves parties to it, as the Diſtribution of ir all over the 
Nation, and the ſolemn Publication of it once and again , even ia God's Houſe , 
and in the time of his Divine Service, muft amount to, in common and reafonable 
Conſtruction : 
f Your Petitioners therefore moſt humbly and earneſtly beſeech 
your M3jeſty, that You will be gratioully pleaſed not to infiſt upon 
their Diſtributing and Reading your Majelties ſaid Declaration : 


And Your Petitioners (as in duty bound) ſhall eyer pray, &c- 
Mr. Att, 
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Mr. Ait. G:n. My Lord, we ſhall leave our Evidence here, and hear what they 
can object to ir. 
Mr. Finch. Hay* you no farther Evidence, Mr, Attorney ? 
Mr. Att. Gen. We leave It here for the preſent. 
Mr. Sol. Gen. The Gentlemen of the Jury deſire to ſee the Petition. 
L. Ch. Juſt. Shew it them, 


| ( The Petition was ſhewn to the Fury.) 

Mr. Finch. But will you give no farther Evidence, Mr. Attorney ? 

Mr. Finch. There is nOthing that we ſhould ſay any thing to. 

Mr. Att. Gen, Make your Advantage of it ; if it be nothing, we can have no- 

L. C. Juſt. What ſay you for the Defendents, Gentlemen. 

Mr. Finch, My Lord, in ſhort, we ſay that hitherto they have totally failed, for 
Publication at all. 

Sir Robert Sawyer. They have given no Evidence of any thing. n . 

dt: nd the 

better what we hear. L 

Sir R. Sawyer. My Lord, We ſay, they have given no Evidence of the Confpi : 
none at all proved. 

Mr. Finch. Here is no proof of any Publication, nor of the writing or making 

L. C. Juſt. You heard what Mr. Blathwaye ſaid, they owned it in Middleſex. + 

Mr. Finch. That is not a Publication ſure, or any Evidence where it was done. 
man in Yorkſhire, will that make me guilty in A4daleſex ? 

Mr. Sol. Gen. But if you had ſtole a Horſe.in Yorkſhire, and had that Horſe in 

Mr.Sol.Gen. Mr. Serjeant thinks he has put a very home Compariſon;but we ſhall 
ſhew how little ſignificant it is by and by. 
in this Caſe at all, as to the doing of any Fact at all inthe County of Middleſex ; 
In the next place, this Information and Petition do not agree; for they have 
of a Petition did make a Libel, and they have fer forth no Petition at all, all the 
Petitionary part is' omitted : If I will take part of a man's words, and nor 
injurious ; For that part that I omit may alter the Senſe of the whole, They here 
ought to ſet forth the Petition, with the DireCtion tothe King, andthe Prayer 
their Petition. But, my Lord, to make this matter a little more clear, whatſoever 
they ſay of its being my Lord Archbiſhop's Hand, we ſhall prove thar if it were 
terbury had not been in Mdaleſex for three or four Months before, 

Sir Robert Sawyer. Pray let the Information be read, then you will the ſee 


Mr. Ate. Gen. I tell yp ell leave it here, till we ſee what you ſay to it. 
thing. 
they have not proved any Fact done by us ia X4ddleſex, nor have they, proved any 

L. C. Juft. Pray Gentlemen ſpeak One at once, and then we ſhall un 
ring, Writing, or Pulibſhing in 24ddleſex ; Nay, as to the Publication, there is 
in e2addleſex ;, ſo that there is no proof at all againſt my Lords, the Biſhops. 

Mr. Serj. Levinz, Suppoſe, my Lord, that I own in Adadleſex, that I robb'd a 
Middleſex, and owned it, I doubt it would go hard with you in e Middleſex ? 

Mr. Serj. Levinz., My Lord, in the firſt place we inſiſt upon it ; here is no proof 
brought an Information, and ſet forth, That my Lords the Biſhops under pretence 
the whole, and make a Libel of that part, certainly that is very diſingenuous and 
at the'end, whereby it will appear what the whole is, and what was deſired by 
ſo, it could not be done in Middleſex ; for we ſhall prove that my Lord of Can- 
variance. 


Mr. Att. Gen, There is not the latter part ( we acknowledge) in the Infor- 
mation, 

Mr. Sol. Gen. T here may be, and is, a ſic Continerur, and there is no Objection in 
that at all. 

L.C. Fuſt. It is ſic Continetur, and that's — ——— 

Sir Reb. Sawyer. The truth of it is, this Information has made a very deformed 
thing of it, has left it neither Head nor Tail; they ſtyle it a Pertjon, but it is 
without any Direttion to any body, and without any Prayer for any thing ; and 
without thoſe two it cannot be told what it. is. 

Mr. Fuſt. Allybone. Sir Rob. Sawyer, it I miſtake not, it is ſaid only under pre- 
tence of a Petition. 

Sir Rob. Sawyer. There may be more in the Paper, than in the Information, and 
if all were in, one part might explain another. 

Mr. Sol. Gen. So there may bemore ; and —- wonder to hear that ObjeCtion __ 

ir 
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Sir Robert L_ who has exhibited ſo many Informations for Libells in picczs 
taken out of Books. 

Mr. Recorder. All that we alledge in the Information js contained in the Pa- 
per, and that's enough for our purpoſe; we are not bound to recite the whole, 

L. Ch. Juſt. Indeed I vhink it 1s no material Objection at all. 

Mr. Serj. Pemberton. Truly I thiok it 1s very material in this Cafe; here's a Pe- 
tition thar is preferred to his Majeſty ; take the whole Peticion together, and, fay 
they, it is a reaſonable Petition ; chop off the Direction and the Prayer, and then 
heres nothing but the body of a Petition, without beginning or ending ; or if a 
man will ſay any thing concerning the King, and doe it lip way of Petition to him- 
ſelf, that will alter the Caſe mightily, from a Paper ſpread about,' that ſhould 
contain only the body of a Petition, and nothing elfe, 

Sir Rob. Sawyer. Pray read that part of the Information. | 

Mr. Polixfen. If ſo be there be 8n Information, and that Information charges a 
man with a pretended Petition, and the Evidence comes and proyes a Petition 
hoth top and bottom, that is not the Petition in the Information ; for that lack- 
3ng the proper parts of a Petition, is called a pretended Petition, but that which 
is provedgis a rcal one. : 

- oP dock, My Lord, there is tnothing in this ObjeQion, as this Record 
If. 

Mr. Are. Gen. Pray, my Lord, giye us leave to ſtate it on our fide, as they 
have done on theirs, and it will be the better underſtood npon the reading : | 
. hope it is not come to that paſs that they would haye ir , ſure theſe Gentlemen 

have not forgot altogether the practice. that has been' ſo frequent in this Court ; 
if there be an Information for a Libel, Is there any- thing more frequent, than 
only to recite the material part ? Sure they may ſay in ſuch a Libell is contained 
ſo and fo, without ſetting forth the whole Book, 

: Mr. Sol. go: How many Tryalls have we had here, wherein there has been only 
a Clauſe taken out of a Book; as particularly, Baxrer*s Bible, and Johnſon's Book, 
and all by virtue of a fic continetar. ' | ; 

Mr. Finch. That comes not up to our Objeftion here, 

Mr. Fuſt. Powell. Let us heat the Record read, and then we can judge of it. 

- Sir Rob. Sawyer, We pray, Sir, the Information may he read. | 

Nr. Att. Gen. We are here upon all Occaſions chopp'd in upon, and I do not 
know how they come to take this Liberty; I am ſuce other people had is not in 
former times, when theſe Gentlemen ſtood where we do ; as foon as cyer we 
offer to ſpeak, preſently there are two or three upon us. | 

\ T. Ch. Juft. Let me hear them, Mr. Attorney, make their ObjeQtion, and let the 
Record be read, and that will anfwer that Objection. 

Mr. Att. Gen. My Lord, as for that other thing, they come and tell us, we have 
ſet forth —_— we ſay no ſuch thing; in the Information we ſay, you com- 
poſed. a ceftain Libell, pretenſs Petitions, in which are contaiged ſuch and ſuch 
* things; and now I pray let it be read. _ | | | 

Mr. Sol. Gere. _ my Lord, hezr me a little firſt ; Take the Information as 
we have laid it, and 1 believe there are twenty Preſidents that I could ive you 
ia an inſtant of late days praQtice ;z ſo was the Information againſt Mr. Baxter, fo 
was the Information againſt Mr. Johnſon, ſo was the Information againſt Doctor 
Eades, and ſo was the Information againſt Sir Samuet Barnardiſton : They are all 
ia this form, ſie continetur ;, fo that as for that matter, we are well enough. But 
here's another thing ( ſay they, ) You do not ſet out the Petition ; we fay, It is 
a Libell, and it is not the Name we rely on, but there js ſuch a Libell, fo we in 
our Information call it; if it be not a Libell, then zre they very innocents and 
whether it be or no, is now in Judgment before your Lorcſhip ; bur if it be as we 
fay, then it is not the ſpeaking ill things in the body of a Petition, and then gi- 
ving it a good Titke, and in concluding it with a good Praycr at the end of it ; 
*tis not, I ſay, any of theſe that will fweeten this Crime, nor alter, nor alleviate 
it at all; if there be that which is Seditious and Libellous in the Body of it, call 
the Paper what you will, and ſmooth it with a Preamble, or a Concluſion, that 
will not make it any thing leſs a Libell ; theſe things are plain and manifeſt : We 
fay there is ſuch a thing done, a Libell made, pretenſu Petitzonis, do you call irc what 
you will; but we ſay, theſe and thefe things are a Libell upon the King and tne 


Government: We have proved our Caſe, we have proved there was ſuch 2 os 
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under their Hands, we have proved it was owned in Middleſex, and then we are 
in your Judgment,whether this be not Evidence ſufficient to convid the Defendents, 

L. Ch. Juſt. But they do make an Objettion about the Writing and Contsiving 
of it, that it is not proved to be in Meaddleſes.. 

Mr. Serj. Trinder. My Lord, our Information does not go with a continued | 
Clauſe, that they framed a Libell, ue ſcquitur 5x bec verba, but we only ſay, they 

made a Libell prerenſs Petitions, and then we ſay, 1n quo quidem Libello comtinerur, ſo 
and ſo; we do not tie our ſelves up to a particular Recital. of all thavs in the 
P2per. | ; | 
b Ch. Fuſt. Read the Record. 
Clerk Reads: | | Tye RM 
Ipſi iidem Willielmus Archiepiſcopns Cantuarienſis, (and the reſt) gdiffo de- 
cim0 Gftavo die Maii, Anno Regns dit; Domini = nunc quarto ſupradiis ui. & 
armis, &'s. apud Weſtmbnaſterium predifum in Comi:atu Middleſcxiz, predifts il- 
icite mwalitioſe ſeditioſe & ſcandaloſe quoddam falſum fictum. pernitioſum. & ſgdi- 
tioſum Libellum jn ſcriptis de eodem Domino Rege & Regali- Declarations & Or- 
dine predidtis pretenſy Peritionis fabricaverunt compoſuerupit & ſcripſerynt & fa- 
bricari componi & icribi cauſaverunt, & exndem falſum fitum maltiofam pernitio- 
ſum & ſeditioſum Libellum per ipſos prediltos Willielmum Archiepiſcopum Cantuari- 
enſem , (and the reſt) manibus ſuis propriis reſpeitive ſubſeriptum die anny & lacd 
ultimo mentionatss in preſentia dicti Domini Regis nunc y1 & armis, &c, publica- 
verunt & publiczri canſayerunt ; In q#92 qaidem falſa fitto melitioſo pernitioſo & ſedi» 
rioſo Libello continetur The humble Petition of, &'g.,—————, 

Mr, Serg. Levinz. It is quite another thing ; that which js produced from that 
which is 1a the Information, by this leaving out a part; for here is the Prayer 
omitted, and the Direction, | wy 

Mr. Sol. Gez. Then, my Lord, I thiok there is nothing in the Caſe, hut: this 
mighty ObjeCtion of the County ; and, ſays Mr. Sery. Leuinz, it my Country-man 
Confeſles in this County, that he ſtole a Horſe in Torksbire, you ſhall not.try him in 
London, but in Yorkſhire, becaufe by his own Confeſſion the Fa&t is in another County: 

Mr. Serj. Levinz. I did not put the Caſe fo, 

Mr. Sol. Gen. But take the FC of the Caſe as it is here ; wy Lord,-the Biſhops 
come in pe-y6 tg and own this Paper, my Lord Arpbbilhop owns jc .to be his 
Writing, and the reſt of the Biſhops own their Hahds ;: jf taey had done as Mr. 
Serjeant's Yorkghire-man did, and ſaid, we bwg, we. did: this, but it. was in; the 
County of York, then it would have been like the Caſe that theſe Gentlemen pur 3 
but here we are in a plain Caſe of another nature ; my: Lord Archbiſhop comes 

; here in eIſadleſex, and owns that he writ the Paper, the vther Biſhops they 
ſigned it ; now itdoes lie certainly in their knowledge where this wss dane, and 
they ſhould have declared then ; but they have owned it as their Paper, and tha 
ſigning and writing of it, which js enqugh tor us, veagges 

Mr. Finch, I own this to be my Paper, therefore I writ i in the Cobnty of 
Midd'/eſex ; Is that a Conſequence, I am very glad they: are no (better at theic 
Inferences. DE. TY hs 1 | 

Mr. Sol. Gen. They have owned the thing ia Middleſex, that we inſiſt upop, and 

they have not owned it with any qualification ; if. they had faid, it was dope in 
another County, then you muſt have taken it to be as they Maid ir ; then if they 
do not diſtinguiſh the place of the Fact, your Lordlhip can only take i6-to be 
where they owned it, it would be ſuppoſed to. be done. in [that plece, fox when 
they owned the Ft, it will be ſuppoſed, if they do not, ſay, where it, was done, 
that it was done where they owne1 1t; becauſe the King cannpt tell where zt was 
done; but the Evidence comes out of their own mouths, they. may give fatigfe- 
Rion where it was done, for they know it z, and: till that be done, the Suppoſi- 
tion is againſt them, that it was done in the place where they. owned ic; and that 
is2 plain Caſe, whereſoeyer a man is to ſpeak of his own Fact, Indeed if I_pyb- 
liſh the Writing of another Ay which is Libellous, then there mult he a par- 
ticular proof of the place, becauſe it is not my own Fatt, but if thoſe Lords 
publiſh a Libell that they niake themſelves, ir is in-their own knowledge, and 1 
their own power to tell where it was done, becauſe it is their own Aftand Deed * 
It is true, if my Lords had publiſhed a Paper that was contrived by lomg of their 
Council, it had been ſom? Excuſe, and they muſt have only ſuffered for thas: 
Publication in the place where it was done; but they ae-bþsre for Wn es 
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they have owned in this County, and therefore it lies upon them to prove it done 
elſewhere. There is another ObjeCtion, my Lord, made, That here is no Evidence 
of a Poblication ; my Lord, I take it to be a Publication in it ſelf; Is ir poſſible 
for a man to write a Libell ? to ſet his Name ? and part with it ? ad it coming 
to the hands of the King , that this is not a Publication ? It is not their ſaying, 
we did not publiſh it, that will excuſe them; for can there be a greater Publication 
in it ſelf than this,when men have ſet their Hands to it, and owned their Namcs ? 
what makes the FaCt in this Caſe ? If a Deed be denicd to be faium of ſuch a one, 
what is the proof of ir, but ſetting the Hand and Seal, .and the Delivery ? There 
is owning the Paper, and ſetting their Hands is a Publication in it ſelf, and there- 
fore they cannot make any ſuch Objeftion. My Lord, if there were occaſion, we 
have Authorities enough to this po and we will give them ſcope enough 
if they will argue this matter ; and if they have any Evidgnce, we deſire to hear 
what they can fay toir. 

Mr. rt. Gen, As for this matter of Fat, my Lord, if I take it right, they do 
not Controyert the Publiſhing, but ( ſay they ) pray make it out, where it was 
written or_compoſed ; I confeſs this would be a buſinefs worth the while, for all 
perſons.that at in this manner, and are concerned in making of Libels, to un- 
derſtand for their advantage, no man doubts in the matter of Treaſon, but ir is 
local ; then put the Caſe a man is found in Xiddleſex with a treaſonable Paper in 
his Pocket, I] do not make a Compariſon, 2s if this was ſuch a Paper, I hope I am 
not ſo underſtood, but I only put it as aCaſe, and that the Law is ſo, is beyond all 
Controverſie ; then the man 1s indicted here in 24ddf. for framing and compo- 
{ing ſuch a Treaſonable Libell, and he comes to be tryed, and ( ſays he ) Pray 
prove- where I made and compoſed it, for though you found it in my Pocket, in 
the County of Afiddſ. yet I might doe it in the County of York; upon my 
word, this had been a very good Defoace for Mr. Sidney, who was indicted, con- 
victed, and attainted, for making a Treafonable Paper which was found in his 
Study ; might not he haye put the ſame Objection ? might 'not Mr. Sidney have 
faid (it was great pity he-did not underſtand it ) pray prove where I did it, for 
7 did it elſewhere than in this County.— 

Mr, So}. Gen, He did fay it, / remember. 

Mr. Ate. Gen, Truly,'my Lord, 7 would not hear any Anſwer given to this, 
for it would make the King in a very woful Caſe ; Here is a Paper that is found 
in the County of 4i4d/. and this is there owned by you to be written and 
— ſubſcribed by you; pray do you prove it, that it was written elſewhere, 

- Mr. Serj. Pemb. My Lord, we will doe it, we will be governed by mr. Attorney 
or once, 

Mr. Serj. Levinz, We will prove that my Lord Archbiſhop was not in Middle- 
ſex, in ſeven Months before ; and truly 7 think 24r. Arrorneys Caſe of a Paper 
found about a man, or in his Cuſtody, will not come up to our Caſe; for , was this 
Paper found about us, ſurely that is not pretended. 

Mr. Serj. Pemb. Your Lordſhip ſees by the very frame of the Petition, that this 
Petition which they call a Libel}, was made after the King's Order concerning rea- 
ding this Declaration : Now we ſhall prove that my Lord Archbiſhop, whoſe 
hand-writzing they prove this to be, was not out from Zamberh-Houle in tw 
Months before, nor til he was before the Council. | 

Sr. Rob. Sawyer. Which was long after that time when it was made. 

Mr. Serj. Pemb. So that this cannot be written in the County of Middleſex. 
———— Call Francis Nicholls. — —— Mr. Nicholls was ſworn. 
' Sir R. Sawyer. Do you remember the 18th of May laſt ? 

Ar. Nicholls. Yes, Sir. 

" Sir R. Sawyer, Pray how was it with my Lord Archbiſhop of Canterbury at that 
time,/and betore that, did he go abroad ? | 

Atr.\Nicholls, My Lord, 1am very ſure that my Lord his Grace of Cant. whom 
T have ſerved in his Bed-Chamber this ſeven years, never ſtirred out of the Gate 
of Lamberb-Houſe ſince Michaelmas laſt. 

' Sir R. Sawyer, Till when, Mr. Nicholls ? 
At. Nicholls. Not till the time he was ſummoned before the Council. 


' 24s. Serj. Pemb. Now I hope we have given them 2 full proof that it could not 
be in Midadlef. | m— al Thomas Smith. 


MI. Smith was not examined. - : 
Mr. Finch 
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Mr. Finch, Truly, my Lord, I think that what we have proved or what Proof 
we further offer of my Lord of Canterburies not being in Middleſex for ſo long a 
time, is ex abundanti, and we need it not ; for with humble ſubmiſſion, in point 
of Law, it is incumbent upon them that are to prove the Charge in the Infor- 
mation , to prove where it was done; becauſe, the Locality of it is part 
of the thing, they ought to proveit; in it's nature it is local, there is a 
Place aſſigned in the Information , and unleſs they prove it was done in the 
Place that they have laid, they have not proved the Charge in the Informari- 
on. Now, my Lord, they have not made any Proof of that, and for proof of Pub- 
lication, 1 think they have offered none to your Lordſhip, they never did call it 
ſo yet, and truly I never did hear or know that the owning of their Hands at the 
Counc!l-Table was a Publication of a Libel ; it is owning the Writing, but it is not 
an owning where the Writing was made ; but where it was written, and;where 
it was made, is of neceſſity to be proved ; before the Charge upon a Record, in a 
Court of Juſtice, can be ſaid to be made out, it is a Local Charge, and in Ju- 
ſtice, the locality mult be proved , or the Information fails ; my Lord, they 
have offered no Proof to it, and they have not yet gone to the ſecond parc 
of the Information, for as to the Publication of it, there is not a tittle of Proof 
offered, but only the owning of their Hands upon their Examination at the Council, 
and no Man did.ever yet think that the anfwering a Queſtion, and owning a 
Paper at the Council-Table, upon aQueſtion put by the King himſelf was a Publica- 
tion of a Libel. | 

Mr. Serjeant Baldock, Pray, my Lord, hear me a Word to that z Though the 
thing be never ſo local, yet there muſt be ſome place where a thing that was 
done, was done: Then if nothing elſe appears, buc what was done in Weſt- 
minſter, in the County of Mcddleſex, unleſs they ſhew the contrary, that mult be 
the very place where it was done. 

Mr. Sollicitor General. Here is a great deal of Prevarication in this matter, and 
I would obſerve to your Lordſhip how they do uſe the Court ill in it ; pray, my 
Lord, What is it we are upon? we are proving that theſe ſeven Lords, the Bi- 
ſhops ſigned this Paper ; and I think we have proved it ſufficiently out of their own 
Mouths : But ( ſay they) it was not ſigned in the County of Middleſex, byt in the 
County of Surrey. All this is but Imagination, and they would have the Court to 
imagine it too; For how do they prove it? They would have your Lordſhip and the 
Jury believe, That it was ſigned elſewhere, becauſe my. Lord Archbiſhop has nor 
been out of his Houſe in ſome Months before; it is all but Inference, and Argu- 
ment, and Imagination. But ſtill, Gentlemen, do you anſwer what I objefted to 
you ? Does it not lie in their Power to ſhew where it was ſigned ? Here are fix more, 
beſides theArchbiſhop,where was it ſigned by them?Here are fix of theBiſhops,that ir 
does not appear where they ſigned it ; but they confeſs at White-Hall, in Middleſex, 
that they did ſet their Hands— + 

Mr. Serjeant Levinz. Ay, they did ſo, and what then ? 

Mr. Solicitor General. Ay, and aytoo; if they did fo, the Preſumption and Com- 
mon Intendment upon ſuch Evidence is, That is was done in the Place where it was 
owned ; and the rather, for that Reaſon that I ſaid before, Thar it lies in their 
Knowledge, and therefore it is incumbent upon them to prove, That it was not in 
the County of M4:ddleſex : So that this ObjeCtion I take rather to be an Invention 
of the Counſel than the Truth of the Faft, becauſe they that can make this out, do 
not. And as to what they ſay of my Lord Archbiſhop, That he has not been out of 
Doors for ſo long, who can prove ſucha thing ? Certainly my Lord was able to 
come, for any thing that appears; he has been here twice, and he was able to 
come to the Council-Board : But when all is done, my Lord Archbiſhop is certain- 
1; able to put this matter out of doubt, for he may eaſily prove it, if the Fact be ſo, 
and that will fatisfie the Court and every Body, That it was ſigned by him at 
Lambeth ; if he deſigns to deal lincerely with your Lordſhip and the Court, and the 
Jury ; but certainly it is not to be proved by a Circumſtance, ſuch a one as this - 
is, but he ought to give your Lordſhip and the Jury Satisfaftion about this Fact : He 
ought to ſay, 'Tis true, Idid fign it, but it was at Lambeth- Houſe ; that indeed 
would bea down-right Stroke to us: But to go upon a Suppoſition, That becauſe 
my Lord Archbiſhop was not out of his Houſe for ſo long together, therefore they 
are all not Guilty, is a very hard and foreign Inference. My Lord, there's another 


Matter that they inſiſt upon; and that is about the Publication, that is as plain 
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as any thing can be; that- here is a full Proof of a Publication, for if the Paper be 
Libellous, where-ever that Paper is, that is a Publiſhing, where-ever the Paper 
travels, how far ſoever it goes, it is a Publication of it. by theſe Perſons that 
ſigned ft: I bilieve no body thinks that this ſhould fly into the King's hand, 
but ſome body brought it to him ; and certainly, my Lord, if your Opinion ſhould 
be, that tliis Paper is Libellous, then where ever It Is, it. is a Publiſhing, which 
is our-offence ; where-ever it is found, it is a Publication ; for there'is the miſtake 
of theſe Gentlemen, they fanty; that unleſs there was a Publick Delivery of this 
Paper abrozd, nothing can be a Publication ; bur I rely upon it, they ſetting their 
Names to it, made it their Paper z and where-ever it was afterwards found, that 
did follow the Paper where-ever it went, and was a Publication of it ; it was in 
their Power, being their own Cofitrivance ; it was made and formed by themſelves, 
and no body will believe, when it was their own Hands that tbey put to it, that any 
body elſe could have any power over it ; for ought appears,no body elſe was at work 
about it, and when there were ſo many Learned Prelates that had ſigned ſuch a 
Paper, no one can believe they would let it- go out of their Hands, bu by their 
Conſent and DireQion : Is-ndt this a Proof of the Publiſhing ? Do they give your 
Lordſhips any Evidence that they had ſtifled this Paper ? If they had fodone, they 
had ſaid ſomething, but will any body believe that this thing was done in vain ? 
Can any body aſſign a Reaſon why ſo ſolemn a thing as this ſhould be done to no 
end and purpoſe ? Why a Paper ſhovld be framed that rails at the Kings two De- 
clarations ? Why a Paper that gives Reaſons why they could not read it in 
their Churches, and fighed with ſuch Sokmnity by all theſe Noble Lords, we ſub- 
mit this to you in point of Law, and the Law is plain in it, that if this Paper be 
Libelfous, and it is found in the County of Middleſex, there is a Publication of that 
Libel. I ſhall mention to your Lordſhip that Caſe of Wilkars, which is reported 
in the Second Part of Rs//'s Reports, Mr. Finch made uſe of it in the Caſe of Sidney ; 
i was the great Cafe relied upovy and that guided and gaverned that Caſe (as I 
worekand) from "The Verdict and Judgment that was given in-it. This Caſe was 
I5 Facebi. It ſeethS Williams was a Barriſter of the Inner-Temple, and it ſeems being 

bigh Catholick for Opinion and Jodgment, he was expelled the Houſe, and be 
bg ſo.expelled (being a ſort of aYerimeſo) wrote a Book called Badlam's Aſs,and 
therein he makes uſe of the Prophecy of the Prophet Duel, and be makes Applica- 
tion of it according to his own particular fancy. He writes there, That this World 
was near at. an end z and he ſaid, Thoſe ill days were come that that Prophecy had 
ſpoken of, and becauſe of the hnpurity of Prince, and Prieſt, and People, and 
other things that happened, thoſe werethe worſt of days, and e the haſt z 
and that certainly we had the worſt Prince that ever was in the World, when he 
wrote this Book, what does he do ? He was a little more cloſe than my Lords the 
Biſhops, and pins it up, or ſcals it yp, and 3 was brovghe tothe King z and what 
is this more than the Caſe before your Lordſhip ? They indeed fay, 1 do this by way 
of Advice to the King ; ſo,ſaid he,t do this by way of Advice to- the King, for God 
forbid that any of this ſhould happen to the King, and fo what he does was by way 
of Advice, and he prayed God to avert it from him ; here was gon a Prayer as 
there is in this Paper ;, and there was a good debgn, he made uſe of the Propher 
Daniel, and applied his words. Well, what was dong upon it ? This' was never 
publiſhed; for the Queſtion was before the Court, whether this Sealing of ir up, 
and net delivering it toany-other body were a Publication, the Court wasof Opinion, 
that the very Wriging of it. was.a Publication ; they did not valae the delivery of is 
$o the Prince,but it was proved he Writ it,and that made it Treaſon. My Lord,we 
have Caſes enough in my Lord, Heber for this Matter,Sir Bapti/# Hick's Caſe,and my 
Lady Hatton's Caſe,there was only a Letter ſealed up and delivered to the Party. 

L. C.F. You need not trouble your ſelf about that Mr. Salicitor. 

Mr. Sol. Gen, If the Caſe then be thus, I take it, it will turn upon this Fatt ; they 
have given your Lordſhip no Proof where this Paper was Signed by them ;; here are 
ſeven Perſons that had a hand in it, and here is only one Perſon. whom they bave in- 
ſited to be infirm, 2nd kept his Houſe for a great while together. We i 
the Publiſhing follows the Libel where-aver it, goes z the Libel is in the County of 
Midaleſex, they have confeſſed it in the County of Aiddleſex, and they did not 
diſtinguiſh where it was done. . Then if they will. not diſtinguiſh upon the Evi- 
dence, no Man-ought to diſtinguiſh, but ought te preſume it was done in that place 
where they owned is. __— = 
Mr. Attor, 
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, Adr. Attor, Gen. 1 did not apptehend we were got -ſo far,- that they Oppoſed us 
in the Publication. | | 
- Sir Rok. Sawyer. Yes wedid, for you have given no Evidence of it. 

Mr. Attor. Gen, Surely, my Lord, for that we have give a ſufficient Evidence, 
and they have given ſome Proof of it, as to my Lord Archbiſhop z that becauſe he 
had not been from Lambeth, therefore he did not publiſh, nor could cavſe it to be 
publiſhed ; for your Lordſhip ſees by this Information, they are not only to anſwer 
the Publicavit, but alſo the Pyblicars canſavit ; for do you doubt, Gentlemen, of the 
Law in this Caſe, that if 1 compoſe a Libel in Swrrey, for Example, and ſend a Per- 
ſon over into AdGddleſex, 1am not ny of the Publiſhing ? 
_ Sir Rob. Sawyer, That is not your Caſe, Mr. Attorney. 

- Finch. That wore = = -_ ſo, =_ it is not ſb. B | 
Mr. Attor, Gen. My Lord Acchbiſhop's Caſe ſignifies nothing, if we ſhew it was 
publiſhed in A4:adleſex, and you give no Evidence to the contrary but jt might be 
there ; and I am ſure as to the reſt of my Lords the Biſhops, there is no Evidence at 
all given. Here is a Petition that we ſay is a Libel, they it may be will make that a 
Queſtion ; this is delivered to the King's own Hand in the County of Afiddleſex,and 
there are as many Caſes as any one May can name, that this amounts toa Publica- 
tion by the Party z for if 1 ſenda Letter by the Poſt ſealed, that no body can ſee 
_— Party hiaſelf, and he that writ it, it is adjudged over and over pain, it is 
a Libel. CE DE TI Fes inn 9, 69 

Mr. Juſtice Powel. That you need not labour, Mr. Attorney, for that's the Caſe 
of Williams of Eſſex ; but how doyon apply it to the Caſe now before us ? 

Mr. Attor: Gen. That's an Anſwer to their ObjeCtiba as to the Publication: 

Mr. Juſtice Powe/. But what ſay you to the firſt part, you have not proved that 
it was written in Afddleſex. 

Mr, Attor. Gen, There is the Caſe of Barrow and Lewelin in Hobart, and likewiſe 
the Caſe of Sir Bapei## Hicks, which is reported both in Hobart and in Popham ; and 
in Popham, towards the end of the Caſe, there is a remarkable-Paſſage. Says that 
. Caſe, If it ſhould not be puniſhable at rhe Suit of the King,-there would be no Re- 

.medy ; for the Party cannot bring an Action, becanſe he can be no Witneſs for him- 
ſelf, and it is only known betwixt them two ; but a Witneſs for the King he may 
be, to prove his own Receipt of the Lettefy and the Party's Hand . 

Mr. foltice Powel. You need not labour that Point; Ell tell you, Mr. Attorney ; 

for the Law is very clear in that Point; I think, if you bting it home to your Caſe. 
. Mr. Aztor. Gen... Then here's the Caſe in ſhort, tmy Lord z That my Lords the 
Biſhops have cauſed to be made and written this Petition, they are made Parties 
to it by ſetting their Names, and this is a continued Att ; whatſoever is written 
there is my Lord 'Archbiſhop's Writing, where-ever it goes, as Fll put you a Caſe 
that's yery well known. If 1 take away Goods from a Man in the County of Camber- 
land, and lam found withthemin the County of Middleſex, it is a continued Att, 
and makes all but one Felony, and I ſhall be Tried here in M6ddleſox for it : If a Man 
write a thing in one Coonty, and it-is ſent and diſperſed in County, that 
ſtill continues: to be his FaCt, though ic may be the firſt part was not in the ſame 
County with the other z bur ſuppoſe all this while that part ſhould not affe&t my 
Lord of Canterbury, the caving it to be Publiſhed does. . 

Mr. Juſtice Powe!. Do you think, Mr. Attorney, that writing in one County is 
ſucha continued Att, that he may be ſaid to write it in another C 6 
_ -Mv. Attor.Gen. Sir ltake it, where there is acomplicated Crime of Writing and 
Publiſhing a Libel, 3nd the beginning of it is in one County, and the carrying it 
on is in another; that is a continued Act, and may be Tried in cither County. 

L. C. F. It is all one AC of Libelling (as they ſay.) | | ; 

Mr. Fuſt. Holloway. In Caſes of Felony *cis ſo, taking in one County, and being 
found with the Goods in another, it is Felony in either __ » 
' Mr. Fuſt. Powel. But in that Caſe they are two Felonies ; for it is Robbery in the 
one County, and but bare Felony in the other. ; 

. Mr. Sol. Gen. Suppoſe that my Loads the Biſhops Signed this Paper in another 
County, and my-Lord Archbiſhop conſents to have it ſent into AGddleſex, is not this 
a cauſing isto be publiſhed: in another County ? 

Ar. fuf. Powel, Yes, it may be, if you prove his Conſent. : 

Mr..Sol. Gen. Then ſuppoſe further, which may very well conſiſt with my Lord 
Archbiſhop's Evidence, of his not belng out of Lamberh in ſo long time, the _ 
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the Biſhops might ſign it in Merddleſex, or it may bein that Place ; and then they 
carry it by my Lords conſent over hither, -into this County, is not this a cavfing it 
to be publiſhed ? the Delivery with his Conſent certainly is a Proof of that, for our 
Information goes two ways, For: Making, Contriving, Writing and Publiſhing, 
that's one: And then, Forcauling ifto He Made, Contrived and- Publiſhed, that's 
the other : And if 1 prove that he cauſed it to be publiſhed, he may be found Guilty 
as to that part, and not Guilty asto the other ; for the Information is not ſo intire, 
but thatithe King has bis choice, if the Archbiſhop haggpor, zned it; or written it, 
bnt had cauſed it tobe publiſhed, he may be found gmty of ſo much : But if he be 
Guilty of any one of theſe things, it is enough ; and if he he Guilty of none of the 
other things laid in the Information ; yet if he be Guilty of cauſing it to be publiſk- 
ed, by his conſenting that the reſt of the Biſhops ſhould do it, that will be enough 
to maintain this Information. Then, my Lord, is thete any Evidence brought 
againſt what we have proved, That he did not conſent? /F} | 

Mr. Juſt. Powel. But where was this Conſent of his given; fr. Solicitor ? 

Ar. Sol. Gen. Pray, good Sir, give me your Fayour,I Mink I am ina plain Caſe, 

Mr. Serj. Pembert#1, So you are truly. T, | 

Mr. Sol. Gen. Why, good Sir, you ought to make out phe Locality, if you”! take 
advantage of it. FO Ran, > Ih 

Mr. Serj. Pemberton. That's very well indeed; this is the firſt time I ever' heard. 
that Doctrine. | 2 

Mr. Sol. Gen. Icannot help that, but certainly the Law is plain, we have 
proved there was ſuch a FaCt as this done; and they do not go about to prove that 
it was done elſwhere 'than where we have laid it ; for if they did, - their Witneſſes 
weuld be croſs-examined by.us ; and then we kriow what would become of them, 
then the Truth of the matter would come out : Therefore I wonld make all this 
corſtare, The Archbiſhop might be at Lambeth, and yet Guilty in AMddleſex, by 
his Concurrence with what was done in 244dleſex: And I ſay, my Lord, this is na- 
tural, vpon the Evidence that has been given, becauſe when they were- interrogated 
at the Council, and confeſſed the Paper to be theirs, they made no ſuch Explana- 9. 
tion of their Confeſſion, of which they can make any Advantage in their Defence.” 
Here has been no Body produced that proves any thing:to be done ont of Xddleſex ; 
ſo that ſtill if he's Guilty of the Fact proved, he muſt be Guilty in 2X:ddle- 
EX». ' | 
4 Serjeant Buldock.. And it does not appear, in this Caſe, but that my Lord Arch- 
biſhop might write the ſame thing in 4<4daleſex, tho' he was at Lambeth ſo long as 
the Witneſs ſpeaks of, - Mi $4 

Mr. Juſt. Powe!. How do you make out that, Brother ? | | - 

Serj. Baldeck, He might do it'when he came over tq the Council. 

Sir Rob; Sawyer.” He muſt do it after it was preſented. | 

Serj. Baldock,” Might he not be ſo long here onthis ſide the Water, as to make 
ſuch a ſhort thing as this, before it was delivered ? half a quarter of an Hour would 
have doneit. - 

L.Ch. uſt. That's a thing not to be preſumed, Brother, eſpecially ſince he is 
proved not to have been in 44:ddleſex for ſo long together. 

Sir Rob. Sawyer. Mr. Serjeant is mightily rthiſtaken, for it is not pretended, That 
it was delivered at the time when the Archbiſhop, and my Lords the Biſhops, were 
before the Council. : Sings 

Ar. Recorder. Either the Making and Contriving, or the Publiſhing of this Li- 
bel will do upon this Information, for they ſhall be taken to be one continued com- 
plicated At z and then the Party may be tryed in either of the Counties, as the 
King will ; as inthe caſe of Treaſon, it has. been over and over again adjudged : 
That if a Man does one ACt of Treaſon in one County, and afterwards goes into 
another County, and does another Act of Treaſon, the Jury of either of the Coun- 
ties may enquire of the Fact done'in the other. If they then ſhould take thoſe two 
as ſeveral Adts, they were ſeveral Offences, and they may be found Guilty of the 
one and zcquitted of the other ; but if they are taken as one continued ACt, they are 
but one Offence, and the Jury of either County may try it. If then, in this Caſe, 
the Jury of this County may take notice of the Publication, which was here, as 
certainly they may, if they will agree, as the Law certainly is; That the Writing 
of a Letter.will be a ſufficient Publication, if 'the matter be Libellous. © And there 
are multitudes of Precedents for that ; and. that the bare ſetting of a Man's FRE 
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has been adjndged to be a Publication : Then give me leave, my Lotd, to brine it 
to 2 ſimilar Caſe ; Suppoſe a Man write a ſcandalous Letter from London, toa Judze 
or Magiltrate in Exeter; and ſends it by the Foſt, and the Letter is received from 
the Poſt at Exzter, and there opened ; would any Man makea Queſtion whether 
the Gentleman that ſent the Letter may not be indicted and profecuted for a Libel 
at Excter, where the Libel was received ? - 

Mr. Juſt. Powel. There's no queſtion of that, Mr. Recorder ; that. comes not 
| home to the Fact inour Caſe, undoubtedly in the Caſe that you put, the Law is as 
you faid, but it is far different from this Caſe. 

L. Ch. Juſt. There's no Body oppoſes. the Publication, but the framing of it 
where it. was made. 

Mr. Recorder. Suppoſing then the Party were at Exeter ; and he were interro- 
gated before the Magiſtrate, Whether that were his Hand or no? and he ſhould 
own it to be his Hand; can any body doubt whether his owning that to be his 
Hand, would be a ſufficient Evidence to prove a Publication ? 

Mr. Juſt. Powel. But is that any Evidence where it was written ? Or if it be not 
proved that it was received atExeter,would that be a Proof of a Publication at Exeter? 

L. Ch. Fuſt. They do not deny the Publication. 

Sir Rob. Sawyer. Wedo deny that there was any Publication z and they have 
proved no place where it was made. ro 

Ar. Sol. Gen. My Lord, we are not for turning my Lords the Biſhops out of the 
way of Proof, that is uſual in ſuch Caſes ; let them take it if they will, That this 
was contrived and made in Surrey. But can they publiſh it in 4idalsſex, without 
committing an Offence ? and that is it we ſtand upon : We are not for laying a 
greater Load upon my Lords the Biſhops than our Proof will anſwer. 

Sir Rob. Sawyer. We thank you, for your Complement, Mr. Solicitor. 

Mr. Sol. Gen. 1s this a fare way, of interrupting-us when we are ſpeaking ? Durſt 
any one have ſerved you ſo when you were in the Kings Service ? We would make 
our Duty as eaſie as wecan to my Lords the Biſhops ; and it may be eaſier than 
other Men would have made it. But my Lord, let it be a doubtful caſe, that we 
cannot tell which County it was made and contrived in, if it were made and 
contrived in another County ; yet when they brought it into Middleſex, there 
was a Publication in Afidaleſex ; and hmy Lord of Canterbury conſented to it, and 
ifhe cauſed it to be publiſhed, how can any Body ever get him off from that cauſing 
of it to be publiſhed ? Here isa Paper that muſt be ſuppoſed to be my 'Lord Arch- 
biſhops Paper : Now either the World mnſt look upon it to be an Impoſture put 
upon my Lords the Biſhops, ora real Paper made by them. If it were an Impo- 
ſture and an Aﬀront put upon the Biſhops, they ought to make it out for their 
own Vindication, and to prove themſelves Innocent : If they do that, they do 
well, and they ought to have Satisfaction made them by thoſe that have ſo highly 
injured them ; and the King cannot be better pleaſed, Iam ſure, than to find 
them ſo: But if Men will look one way and a& another, they muſt expect to be 
dealt with accordingly. Will any Man that has heard this Evidence, and ſees that 
theſe Gentlemen will not go the right way to work to prove their own Innocence, 
believe them to be not Guilty ? ?Tis plain they contrived it and ſigned it ; for can 
any one imagine that they ſet their Hands to a Paper that was not formed and con- 
trived by themſelves ? then let it go, That this was done in another County, .,and 
we cannot puniſh the, Writing of it in this County ; yet {till they are Guilty of 
cauſing it to be publiſhed in this County, and for that we may puniſh them here : 
We will be content with having that found that we have proved, which certainly 
is an Offence. 

Sir Rob. Sawyer. We oppoſe that, Sir. 

Mr. Sol. Gen. You oppoſe it, I know you'l oppoſe common Senſe, we don'r 
ſpeak to you, we ſpeak to the Court z we are content with what is plain, and do 
not deſire to inſiſt upon any ſtrained Conltruftion ; we fay this is Natural Evi- 
dence for us ; If this thing bea Libel, as we fay it is, then the cauſing it to be pub- 
liſhed, is an Offence : The Publication we ſay was here-in Middleſex, and of that 
there is Clear Evidence, becauſe it was found there, and came from the King's 
Hand, to whom it was directed, and it could not come to the King's Hand out of 
their Cuſtody, without their Conſent : This ( weſay) is a clear Evidence of 
cauling it to be publiſhed, let the reſt goas it will, becauſe we will take the calteſt 
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Mr. Serj. Triadcr. The greateſt Queſtion 1s, I think, now come to the Pub- 
tiſhin 

L.Cb Fuſt. The Court is of Opinion, that its coming to the King is. a 'pub- 
tiſhing. 

Mr: Juſtice Powel. Ay, my Lord, if it be proved to be done by them. 

Mr. Serjcant Pemberton. Before the Court deliver their Opinion, we deſire to be 
heard. | 

L. Ch. Juſt. Brother, you ſhall be heard-in good time, but lect them make an end 
on the other ſide, and when the King's Counſel have done we'l hear you. 

Mr. Serjeant Trinder. My Lord, upon the Queſtion of Publiſhing, it has been 
inſiſted upon, and the Court ſeems to be very much of the ſame Opinion ; That 
the Writing of it is a Publiſhing: That it is without Controverſie, if the Writing 
of it fell out to be in AMidaleſex, where the Information is laid ; but that they 
would not have to be ſo by Argument, becauſe the Archbiſhop had kept in at Lam- 
beth ſo long. But ſuppoſe, that it were ſo'as they would have it ; that is only as 
to the Archbiſhop, he being the Writer of it, but yet notwithſtanding, that the 
other ſix might ſubſcribe it in A4ddleſex, taking it, that there is ſuch a Face in 
their Argument as they would have it. 

Mr. Sol. Gen. We will-lay no greater load on the other ſix than we do upon my 
Lord Archbiſhop, and we ſay they are all Guilty of the Publication in Middleſex. 

Mr. Serjeant Frinder. Pray Sir, ſpare me 3 this Paper was in the Archbiſhops 
Cuſtody and Power, he making of it himſelf ; and regularly it could not have come 
out of his Cuſtody, in common Suppoſition, but it muſt come with his Conſent. 
It was afterwards in the Power of the other fix,they had it to ſubſcribe ; where the 
Subſcription was non conſtat, they it may be can prove it themſelves, but I will only 
deduce this Argument; , That if it after comes inte A4;ddleſex, it muſt be taken by 
preſumption to be ſubſcribed by'them there and publiſhed, it muſt taken by Pre- 
ſumption fo to be. 

Lord Ch. Fuft. No Brother, we ought not to do any thing by preſumption 
here. 

Mr. Juſt. Powel. No, no, by no means, we muſt not go upon Preſumptions 
but Proofs. | 

L. Ch. Juſt. 1 will not preſume it to be mi in 14;ddleſex. 

Mr. Serj. Trinder. But it is proved to be publiſhed in 2fiddleſex. 

Sir Robert Sawyer. My Lord, with ſubmiſſion, there is no Evidence of the Pub- 
lication. 

Mr. Attor. Gen. That the Court is to judge of. 

Sir Rev, Sawyer. Pray, good my Lord, what Inſtance of a Publication have they 

ven ! ; 
. Ar. Sol. Gen. Fhe Conrt has heard the Evidence, we leave it there. 

Sir Rob. Sawyer. Was it their owning and acknowledging it was their Hands, 
when the King asked them the Queſtion at the Conncil-Table ? Surely the Kings 
Counſel won't pretend that was a Publication, when it was done at the King's 
Command ; it was certainly the King that publiſhed it then, and not my Lords 
the Biſhops. 

Mr. Attor. Gen. Well faid. 

Sis Rob. Sawyer. Don't you remember that when Sir Blathway ſaid the King gave 
it to be read, and it was ſhewed to the Biſhops ? 

- L. Ch. Juſt. Iremember what Evidence Mr. Blathwayt gave of the Paſſages at the 
Council-Board very well ; and I know what Mr. Attorney did preſs abont the Kings 
Promiling to take no advantage. 

Ar. Attor. Gen.. My Lord, Mr. Attorney is on the other fide, he did not preſs 


it. 
| L.Ch- Juſt. Sir Robert Sawyer (I mean), I beg both your Pardons, Gentlemen, 
I think I have done Injury to you both. 

Sir Rob. Sawyer. My Lord, we ſay there is no Evidence at all, that ever this 
was ſent to the King by the Archbiſhop, or any of my Lords the Biſhops : And as 
for the Caſes that they have put, they might have put five hundred Caſes, and all 
nothing to the purpoſe. \ 

Ar. Sul. Gen, So they might,: and done juſt as others had done before them. 
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Sir Rob. Sawyer. And fo are theſe ; for here is the Queſtion, We are in a Caſe; 
where the Publication is that which makes it a Crime : Now I would have theni 
( if they can) put me any ſuch Caſe, and then apply it to this; in Wiliam's Caſe, 
the Queſtion is quite otherwiſe, and ſo in any Caſe of Treaſon it muſt be ; where- 
ever there is an Overt A& proved, it is the Treaſonable Intention, and the ill Mind 
of the Traytor that is the Crime, and the Treaſon (the Overt AQ) is only to be the 
Evidence of it : In that Caſe of Williams, with ſubmiſſion, my Lord, the Publicati- 
on was not at all neceſſary, but the very ſecreteſt A& that could be done by him ( if 
it werean At) is anevidence of the Mind, and fo the ſending of the Book to the 
King himſelf, though no body elſe did ſee it, was an Evidence of the Crime of 
Treaſon, yet it: could not be called a Publication. But in the other Caſe of Sir Bap- 
ii Hicks, which was in the Srar-Chamber, about ſending a Letter of Challenge, it 
was plainly reſolved that it was no Publication of the Letter, and that was not the 
ground of the Judgment given againſt him there, that it: was the Publication of a 
Libel, but the very Fa& was a ticular offence ; for ( ſaid the Court there ) if 
you will ſend a Letter toa pricaghtn, and that is a Letter that will provoke him 
to break the Peace, that is an Offence puniſhable in the Srar-Chamber ; but that is 
not the Reaſon which was alledged , becauſe no Action will lie for want of Proof, 
but quite the contrary ; becauſe they may produce the Porter or Party that brought 
it, and prove it that it came from this man's hands; and 1 do not queſtion but that 
in the King's Bench at this day, if a man will write a Letter privately to provoke 
another man to fight, there will liean Information , but not for a Libel ; for there 
it will be neceſſary for to make it an Offence, that there be a Publication ; for that 
is the very form of the Crime, and npon that ground were all thoſe Judgments a- 
gainſt Libels in the Star-Chanmber. My Lord, I agree to write a Letter to the King 
of another Perſon, or to make a Petition to the King concerning another Perſon, 
as of my Lord Chancellor, or the Judges, or the like, to complain to the King of 
them ſcandalouſly, with provoking and refling Language, that is a Publication 3 
and ſo if I writea Letter to one man of another ; if there be Scandal in a Letter, 
that is a Publication of a Libel ; and that is the difference that has been always ta- 
ken, where it is eſſential to make it a Libel, that there be a Publication, ſuch a 
Publication muſt be proved, and the delivery of a Letter toa man that concerns 
himſelf, is no Publication, but in this caſe they have not ſo much as proved that it 
was delivered to the King. 

' Mr. Serj. Pemberton. My Lord, with your Lordſhip's leave, I take it, that they 
have given no manner of Evidence of a Publication ; to ſay, the writing and ſub- 
fcribing of their Names to a Paper, is a Publication of that Paper, is fuch a Do- 
&rine truly as I never heard before ; ſuppoſing this Paper had lain in my Study, 
ſubſcribed by me, but never went further ; would this have been a Publication ? 
Ty never faid any fuch thing. As to Algernoon Sidney's Caſe, there was no co- 
lopr for it, that it ſhould be a Publication ; but it was an Overt A& of Treaſon to 
compoſe fuch a Book ; They have proved by our Conteſlion here, that we have ſub- 
{ri Paper,they would take it now;that therefore it muſt be preſumed we ſent 
this to Mt King, and ſo ſurmiſe us into an Information for making and publiſhing 
a Libel, which we ſent to the King ; but they do not prove it at all: My Lord, 
there are a thouſand ways that it might come into Middleſex, and perhaps come to 
the King's Hands too, without our knowledge of Delivery ; and ſure you will 
not preſume theſe Noble Perſons without Evidence to be guilty of ſuch an Offence 
as this is ſuggeſted tobe; ſo that , My Lord, and Gentlemen of the Jury, "tis im- 

ſible for you to find this a Publication in Middleſex ;, and for the other thing, 

the writing this Paper ) they that would make it an Offence, muſt prove where 
it was done. 

Mr. Ser. Levinz, My Lord, The Anſwer that I ſhall give to what has been faid on 
the other ſide, is very ſhort; the Caſes that have been cited are all Law, but not ons 
tittle to this purpoſe : In Sir Baptiſt Hicks*s Caſe, and Williams's Caſe, it was pro- 
ved they all Eat them to the Places whither they were directed ; but is there a tittle 
of Proof that theſe Biſhops ſent it here ? In all thoſe Caſes, they mult ſend it either 
by a Porter or a Carrier , and they ſend it as their own At, and, when it 
comes there, by their ſending, that is ſufficient Proof of their Act in The place 
whither itis ſent: And for Sidzey's Caſe, there was Treaſon in the very Libel 
and Book that he made ; and he was not indicted for Publiſhing, but for Treaſon 
in the place where it was found, b:cauſe it was found in his poſſeſſion : But _ 
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this ever in my Lord Archbiſhops poſſeſſion in ALddleſex, or ths relt of the Biſhops; 
arid were they publiſhing of it ? it it had, then it had been their At clearly : Bur 
that is the thing wherein they are defective, that they do not prove that my Lords 
the Biſhops ſent or brought it here ; but upon the Queſtion asked them by the King, 
they acknowledged it to be their Hands: So that my Lord there is no proof of an; 
Fatt done here, but an Acknowledgment of a Fact done, no Body knows whore, 
upon the King's Queſtion here in Middleſex ; Is that any Proof of this Information ? 

Mr. Finch. Pray, my Lord, ſpare me a Word on the ſame fide, let us ſee what 
the Evidence is. The Evidence is this, That the King brought the Paper to the 
Council-Table, and the Biſhops owned their Hands to it : This is the Effe& of 
the Evidence, and all that is toprove the Forming and Making a Libel-in Z2:dd{e/ex, 
and the Publication of that Libel. And what is therefore inferred from thence *< 
why, having proved that the King —_ the Paper to the Council-Table, and 
the Biſhops owned their Hands: Therefore, firſt the Biſhops made this Libel in 
Middleſex. Secondly, they brought it to the nÞ: for te and publiſhed it at 


the Council-Table, or elſe there is no proof at M: For here is nothing of Evi- 
dence given of any Fa&, but becauſe they acknowledged it, therefore they made it, 
therefore they gave it to the King in Middleſex : This were good Evidence if they 
had had the Help of a Suppoſition to make it good 5 but they want that, nor mult 
any ſuch thing be admitted; but I think they are ſuch groſs falſe Conſequences, 
that I doubt not you'l be of Opinion, Here*s no proof of a Publication in Addle- 
ſex, and then there is no proof at all againſt my Lords the Biſhops. 

Mr. Pollixfen. I muſt confeſs 1 hear rhem ſay two Acts prove a Publication in this 
Caſe; the one is, the Writing of the Libel, and the Subſcribing. If fo, then I 
think upon the Evidence that has been given, the Court muſt needs be ſatisfied, 
that the Writing of it was in Surrey : The next 1s, their owning their Hands ; for 
there is no Ac done that appears, or any Evidence againſt them of any A& done, 
from the time of the Writing, to the tinge that they were asked, is this your Haud ? 
Surely no Man would ever think this to be a Publication, where one is asked by 
Authority, whether ſuch a Paper bEhis Hand, and he acknowledges it in Anſwer to 
that Queſtion ; to turn this to be a Crime, I think it can never be done, -nor never 
was done before. Then there is nothing in the Caſe, that they can hold to for 
Evidence, 'and Proof againſt my Lords the Biſhops, but the Writing ; and that iz 
apparent to have been in Surrey, or otherwiſe they muſt hold that rhe Anſwer to 
the King's Queſtion, this is my Hand, is a Publication. But truly, my Lord, I 
think neither of theſe will do : But my Lord, to me this-1s a great Evidence in it 
ſelf againit the Proof of a Publication, the Care and Warineſs that has been uſed, 
that there ſhould be nothing at all of this Matter known, from the time that it was 
written, to the time that they came to be examined and ſummoned to appear as 
Offenders. My Lord, the Nature of Libels is to publiſh and proclaim Scandal and 
Defamation, .or elſe it loſes its End, and conſequently its Name : This, as it ſtands 
upon their Evidence, is a monſtrous Proof for my Lords the Biſhops, againſt the 
King's Council; for it ſeems, 'tis a very private Matter, ſo cautiouſly p + rqaing 
carried, that there is not any Evidence of the Fa&, but only the Names onthe per- 
ſons that writ it, till they come to be examined by the greateſt Authority, Is this 
your Hand ? and then they own it ſo to be ; how can this be taken to be a Pub- 
lication? and it will he a thing of wonderful- Conſequence, if an Anſwer to 
a Qneſtion put by Authority, ſhould amount toa Crime, as it would in this Caſe, 
that would be as if Authority that ſhould be employed to do Right, would be turn- 
cd to do the greateſt Wrong ; for it is the Duty of all men toanſwer when examin» 
ed by a lawful Authority, and it would never be offered at ſure in any other Caſe : 
If a Man comes before a Magiſtrate,and confeſſes any thing,that indeed is Evidence, 
but is not a Crime ; for there is a great deal of difference between Evidence and the 
Crime ; but that this ſhould be both an Evidence and a Crime too, is, I think, a very 
ſtrange Conſtruction ; and for the other part(the writing of it) I ſuppoſe the Court 
is ſatisfied that it was in another County, 

Sir Geo. Treby. I deſire your Lordſhip to ſpare me a Word, which I think has 
not been obſerved by the Council that have ſpoke before. The Queſtion that re- 
mains, > Whether my Lords the Biſhops did Pabliſh this Paper ? This is a mat- 
tzr cf Fac that lies upon the Proſecutors to prove. Now. I think they 
are fo far from having proved that the Biſhops did publiſh it, that on 
the contrary, they have proved that their Lordſhips did ro Publiſh it. 

The 
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The Evidence they have offered for this matter is a Confeſſion. This Coti- 
fellion is reſted by Mr. Blathwayr, and he ſays the Biſhops were ask'd at the 
Council whether they did ſubſcribe and publiſh this paper, and that their an- 
ſwer was that they did ſzbſcribe but not publiſh ir. 

Now a Confeſſion muſt be taken together, and muſt be admitted to be in- 
tirely rrue by chem that produce it ; they ſhall never be allowed to take out 
and uſe one prece, and wave the reſt. 

Why then by this Evidence of Confeſſion, taken as it ought, it appears that 
the Biſhops (though they did ſubſcribe) did not publiſh the paper. So'that, 
I fay, the King's Counſel have hereby plainly proved that the Biſhops did 
or publiſh this paper, and yer this is the onely Evidence upon which they 
would infer that they did publiſh ir. 4 | 

Mr. Att. Gen. Look you, ir does lie upon you Gentlemen to prove it was 
done elſewhere than in Middleſex. 

Mr. Finch. Sure Mr. Attorney is in jeſt. 

Mr. Att. Gen, No, 1 am in good earneſt, all the proof that we have given 
has been in Middleſex, and you can beſt rell whether you did it in 24;4dleſex 
or No. 

Mr. Finch. My Lord, we have done as to this ObjeCtion; for we ſay they 
have nor proved their Caſe. | 

L. Ch. Fuſt. Mr. Finch you may obſerve (and I am ſure you do obſerve as 
well as any body in all Caſes,) but I ſay you may obſerve that they are off 
of every thing bur cauſing ic to be publiſhed ; now that does lie upon the 
King's Counſel to prove, that my Lords the Biſhops did cauſe it to be publi- 
ſhed, for their owning of their hands does not amount to a*'Publication. 

Mr. S. Pemberton. My Lord, We are upon this point with them, whether 
here be any Evidence of a Publication art all. bf 

Mr. Fuſt. Powell. Pray let us clear this firſt ; for if there be no publication, 
there can be no cauſing of it to be publiſhed. 

Mr. Att. Gen. My Lord, if you think fir, we ſhall go on and reſerve this 
point till afterwards. | 

Mr. Sol. Gen. They may make Objections, if they think fit. 

L. Ch. Fuſt. So they may, and they fay if theſe Objettions are with us, we 
necd go no farther. 

Mr. S. Pemberton, But, my Lord, if they be not with us, we have a reſerve 
to give a farther Anſwer to it and to offer Evidence againſt the Evidence they 
have offered. | | | 

Av. Sol. Gen. With all our hearts, give in Evidence what you can. 

Mr. Att. Gen. Then pray my Lord let us go on to anſwer this Objeftion. 

L. Ch. Fuſt, Pray do Mr. Attorney. | 

Mr. At. Gen. My Lord and Gentlemen of the Jury, I would firſt obſerve 
how far we have gone. That there was ſuch a paper written is clear beyond 
all queſtion, and written by my Lord Archbiſhop of Canterbury, and that ic 
was ſigned by the reſt of the Biſhops, but not in the County of Middleſex, and 
that this paper was publiſhed is agreed on all hands. 

Mr. uſt. Holloway. No they do not agree thar. 

Mr. Att. Gen. Do I fay it was publiſhed by them ? but there was ſuch a 
paper publiſhed. | 

Mr. S. Pemberton. No, we ſay it was never publiſhed ar all. 

L. Ch. Fuſt. Pray Brother Pemberton be quier, if Mr. Attorney in opening 
does ſay any thing chat he ought not to ſay, I will correct him, as I would do 
any body that does not open things right as they are proved, but pray don't 
you that are at the Bar interrupt one another, it is unbecoming men of your 
Profeſſion to be chopping in and ſnapping at one another Goon Mr. At- 
torney. | 

Mr. Att. Gen. I fay, that the Paper is proved to be written and ſigned by 
my Lords the Biſhops, that I take for granted, and that the Paper fo ſigned 
and written is now publiſhed to the world, is alſo evident ; but the queſtion is 
who it was done by, or who cauſed it to be done, we are reduced to that 
queſtion : Now, firſt, it is agreed on all hands, that if I fend a Letter to a pri 
vate Man containing Scandalous things in it, chough there is no proof more, 


bur that it was ſent ſealed and _— by the party, in that Caſs ic = 8 
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fault puniſhable in the Scar-Chamber, as a Crime ; but now that this was re- 
ceived by the King, and written by them, there is no room for doubr ; for 
you hear it was produced by the King at the Council-Board, and they asked 
upon it, if it were their hands ? that the King did receive it, there is no room 
for queſtion, or that they did write it ; but the queſtion is, from whom the . 
King had it? I am ſure they muſt ſhew that ſome body elſe did ir; and unicts 
they doe ſhow that, I hope there is no manner of queltion, bur it came from 
them, and they did ic ; though no man Living knew any thing of this matter, 
burc-whom they thought fit to communicate it to ; yet ſtil] chey purcing rhe 
King upon the neceſſity of ſhewing this Power in order to his obtaining taus- 
faction for ir, or elſe he muſt remain under the indignity without reparation, 
it ought to be. put upon them to clear the FaCt ; for if he does nor produce ir, 
then muſt che King put up the higheſt injury and atironc, char perhaps a 
Man can give the King to his face, by delivering a Libel inro his own hands ; 
and if he does produce it, then ſay they, that is nor our publication, we prove 
it to be your writing and ſigning, and we prove it to come from the hand 
of the King againſt whorn ir was compoſed, for we ſay it is a Libel againſt his - 
Majefty, his Government and Prerogative ; if then, all thoſe caſes chart have 
been cited be Law, then ſure there never was a ſtronger caſe in the Wor'd 
than this; and I hope the Law goes a little farther in the cale of the King, 
than it does in the caſe of a private Man; no Man mult think by policy to 
give private wounds to the Government, and diſparage the Adminiſtration of 
it, and then when he is called in queſtion about ir, ſays he, pray prove that 
I publiſhed ir, or elſe you ſhall not puniſh me for it, we prove you framed ic 
and writ,it and ſigned ir, and we prove it came to the King's hand, of whem 
it was compoſed, muſt we produce two Witnelles of the delivery of it to the 
King ? ſurely there will be no need of any thing of thar. 

Mr. Sol. Gen. My Lord, we have reduced it now toa very narrow quel: 
tion, for (as Mr. Attorney has faid) my Lord, there is no doubt but that my 
Lords the Biſhops are the Auchours of this Paper, there is no doubt but chey 
ſigned ir, and thereis no doubt but that their ſigning of it, though it were at 
Lambeth (as they fay) isa publiſhing of it, buit however this is plain and ma- 
nifeſt, that this Paper was publiſhed, and that this Paper was publiſhed in 
Middleſex, that is as plain too ; now then there is nothing left bur this quet- 
tion, whether my Lords the Biſhops who framed the thing, who wrote the 
thing, who ſigned the thing, were not the occaſion or cauſe of its publication, 
oy privy or conſenting to it ; my Lord, I will reduce it to a very plain 
point; for we are upon a rational queſtion, before a rational Court, and a 
rational Jury, whether theſe Lords did all of them in the County of Surry, 
conſent to the publiſhing of this Paper in Middleſex; for it is publiſhed in 1414- 
dleſex, (that we ſe,) and if they are guilty of that part of che Information, 
of cauſing, it to be publiſhed, now what do they ſay to it, fay they, it is a- 
greed that itis publiſhed in M4dd/eſex,bur it is not proved tobe publiſhed by us. 

Lord Ch, Fuſt. No, they do nor ſay fo, they agree it was in Midd&zſex, bur 
not publiſhed. 

Mr. Fuſt. Powel. Mr. Solicitor, they do agree it was in 24idd!e/ex, but not 
publiſhed to be ſpre, not by them. 

Lord Ch. Fuſt. Mr. Solicitor, I'll tell you what they ſtand upon, they ſay 
you ought to prove it to be delivered to the King by the Biſhops, or ſome 
body employed by them ; for upon that went the Reſolution that was in 
William's caſe, that he ſent jr to the King ; bur here is no body that proves 
that it was delivered to the King in this caſe, ſo that how it came to the King 
Nen conſt at. 

Mr. Sol. Gen. There will be the queſtion between us, whether this be not a 
publication. 

Sir Rob. Sawyer. Pray Mr. Solicitor prove your caſe before you argue it. 

Lord Ch. Fuft. Firſt ſertle what the caſc is, before it be either proved or argued. 

Mr. Sol.Gen. My Lord, Fil purtyou the caſe, here does appear in 44:ddleſex 
a Paper that is a Libel in yſelf, and this Libel is proved to be writrenand for- 
med by theſe perſons, this Libel coming into Middleſex, the queſtion is, whe- 
ther they are privy to it, I fay in point of preſumption, ic muſt come from chem. 

Lord Ch. Fuſt. 1 cannot ſuppoe ic, I cannot preſume any thing. 

Mr, Sol, Gen. 
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Mr. Sal. Gen. My Lord, I ſpeak of that which is a common preſumption, 
a natural preſumption, what we commonly call a violent preſumption, which 
is a legal preſumption, and has always been allowed for Evidence ; now 
whether there be not ſuch a preſumption in our Caſe, as to induce your 
Lordſhip and the Jury to believe chat ic cannot be otherwiſe, or ar leaſt ro pur 
the labour upon them, to ſhew how ir: came our of their Studies, and how 
it came to the King's hands, for it is in their power to ſhew the truth of this 
matter, how it was, if they do not, the preſumption will lie upon them ; 
that the Paper came to the King, that is plain enough, and irs coming to the 
King's hands, is a plain proof of a publication jn A:4dleſex, and who ſhould 
bring it ro the King, but theſe Gentlemen in whoſe power it was ? thers is no 
Man undertakes to ſay, he loſt it, then what elſe is to be believed, but thart 
ic came from,them, I ſpeak of common ſuppoſition and belief, they may very 
well ſhew ir if ir were not ſo; all that we can fay in it, is, here is a Paper in 
Middleſex, this you agreed was once your Paper, and in your power, pray 
ſhew what became of it, it lies upon you to clear this doubr. | 

Mr. Recorder. My Lord, there is but this queſtion in the caſe, the queſ- 
tion is Not, whether the owning it be a»publication, but whether here be 
any Evidence that they did deliver it to the King ; now if they did deliver it 
ro the King, that will be agreed ao me to be a publication. 

Mr. Fu/. Holloway. No doubt of it, if you can prove it. 

Mr. Recorder. Pray Sir ſpare me, that they did it you have this Evidence ; 
firſt, that they were the Authours of this Paper by their own Confeſſion, 
that this was. in the County of 14iddleſex, and that when they were asked 
concerning it, they owned it to be their hand Writing ; now whether yeu 
can in the leaſt queſtion after all this, their delivering of it to the King, or 
that it came tothe King's hands without their knowledge or conſent, is that 
which lies before your Lordſhip for your Judgment. 

Lord Chief Fuſtice. T will ask my Brothers their Opinion, but I muſt deal 
truly with you, I think it is not Evidence againſt my Lords the Biſhops. 

Mr. 7uſt. Holloway. Truly I think you have failed in your Information, 
you have not proved any thing againſt my Lords the Biſhops in the County 
of Middleſex,and therefore the Jury muſt had them not guilty. 

Mr. Attor. Gen. Fle put you but one caſe my Lord; a Man has an oppor- 
tunity ſecretly to deliver a Libel into the King's hands, when no Body is by, 
and fo there can be no proof of che delivery. 

Mr. Fuft. Powel. *Tis a dangerous thing Mr. 4ttorney on the other ſide, to 
convict People of Crimes without proof. 

Mr. Attorney General. But ſhall a Man be permitted thus to affront the 
King, and there be no way to punith ir. 

Lord Chief Fuſtice. Yes, there will ſure, but it will be a very ſtrange thing 
if we ſhould go and preſume that theſe Lords did it, when there is no ſort of 
Evidence of it ; *tis that which I do afſure you I cannot do, we muſt proceed 
according to Evidence and forms and methods of Law, they may think what 
they will of me, but'I always declare my mind according to my Conſcience. 

Mr. S. Trinder. But as to that other point whether their owning of it, be a 
publication, has not been particularly ſpoke to. 

Lard Chief Fuſtice. Mr. Attorney, and Mr. Solicitor, if there were enough 
to raiſe doubt in the Court, ſo as to leave it to the Jury, I would ſumm up 
the Evidence. 

Mr. Solicit. Gen. My Lord, we know it is with the Court, theſe Lords in- 
niſted uponit, that it was a great while in their hands, bur it ſeems as far as 
our Evidence has gone hitherto, their Confeſſion went no farther than that ic 
was their Paper, and we muſt not extend their Confeſſion further than it was ; 
but I think we ſhall offer a fair Evidence that” they did deliver ir in the 
County of Middleſex. 

Lord Ch. Fu#ft. Indeed, indeed, you ought to have gone to this Mr. Sdli- 
citor, before the Court gave their Opinions. 

Mr. Solicit. Gen. Pray call Mr. Blathwayt again. 

Mr. Blathwayt called. 

Lord Cb. Fuſt. Mr. Solicitor, unleſs you are fure that Mr. Blathwait is a 
Witneſs to the. publication, 'tis but ſpending the Courts time to no purpoſe 
to call him. £ 2 : Mr. Sol. Gen, 
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Mr. Solicit. Gen. We are ſure of nothing, my-Lord, but we muſt make uſe 

of our Witneſſes, according to our Tuſtructions in our. Briefs. 
Then Mr. Blathwait appeared. 

Mr. Attor, Gen. Mr. Blathwait you were ſworn before. 

Mr. Blathwai. Yes, Sir. 

Mr. Attor. Gen. Your were preſent when this Paper or Petition was deli 
vered by the King, at the Council-Board. ; 0X 

Mr. Bl athwait. Yes, I was ſo Sir. | 

Ar. Attor. Gen. Do you remember any thing of the Biſhops acknowledg- 
ing their delivery of it to the King. | | 

Mr. Sol. Gen. Mr. Blathwait I would ask you, was there any mention or 
diſcourſe with my Lords the Biſhops, how that Paper came into the King's 
hands,. was there any mention of what it was done for, upon the account of 
Religion or how ? 

Mr. Blathwait. T don't remember any thing of that Mr. Solicitor, at which 
zhere was a great Laughter. 

Lord Ch. Fuſt. Pray let us have no laughing, it is notdecent, can't all this 
be done quietly without noite, pray Mr. Blathwait let me ask you, do you 
remember there was any diſcourſe how that writing came into the Kings hands ? 

Mr. Blathwait, I received it from che Kings hands, and I know it was pre- 
ſented to him by my Lords the Biſhops. | 

Lord Cb. Fuft. How do you know it was preſented to the King. 

Mr. Blathwait. I heard the King ſay fo ſeveral rimes. 

Mr. Sol. Gen. Pray mind my queſtion Sir, firſt I ask you who produced 
the Paper at the Council-Table ? 

AMr. Blathwait. The King. 

Ar.Sol. Gen. What ſaid the Biſhops when that Paper was ſhewed them. 

Mr. Blathwait. Then (as I remember) they were asked, whether thar 
was the Paper that they delivered to the King ? 

Mr. Sol. Gen. Then what ſaid the Biſhops ? | 

Mr. Blathwait. They at firſt ſcrupled to anſwer, and they faid it might be 
made uſe of totheir prejudice if they owned it. 

Mr. Att. Gen. Pray Mr. Blathwait conſider again, was that che queſtion 
put ro my Lords the Biſhops, whecher that was the Paper that was preſented 
by themto the King ? | 

Ar. Blathwait, I dothink, ta the beſt of my remembrance, that my Lord + 
Chancellor did ask them to that purpoſe, I cannot ſpeak to the very words. 

Ar. Sol. Gen. And upon this, what anſwer did they make? 

Mr. Blathwait. My Lords the Biſhops ſcrupled to anſwer thefirit and ſeegond 
time (as I told you before) but they did own it was the Petition that they 
preſented to the King, to the beſt of my remembrance. | 

Mr. Sol. Gen. Did the Archbiſhop doany thing to own it? | 

Mr. Blathwait. Yes both my Lord Archbiſhop of Canterbury and the reſt of 
the Biſhops didown all the ſame thing. 

Mr- Sol. Gen, Was this done at Whiteball ? 

Mr. Blathwait. Yes, at the Council-Table. 

L. Ch. Fuſt. Pray recollett your ſelf, and conſider what you ſay, did they 
own that that was the Paper they delivered to the King ? 

Ar. Serj. Pemb. Pray-my Lord give us leave to ask a queſtion to clear this 
matter, was the.queſtion put to them, Whether it was the Paper that they 
delivered, or whether it were their hands that were to it ? | 

Mr. Blathwait, My Lord, I do not fo exactly recollet the words, 

L. Ch. uſt. But pray tell us, if you can, what the queſtion was ? 

Ar. Blathwait. My Lord, I do not remember the very words, but I think 
if Mr. Serjeant Pemberton be pleaſed to repeat his queſtion, I ſhall give him a 
ſatisfactory anſwer, as well as I can. 

Mr. Serj. Pemberton. Sir, that which I ask you is this, Whether the queſtion 
chat was put to my Lords the Biſhops at that time was, Whether this was 
the Paper that they deliver'd to the King, or whether thoſe were their hands 
that was to it ? | 

Mr. Blathwait. My Lord, I did always think that it was a plain Caſe that 
that was the Paper that they delivered to the King, and my Lords the _ 
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did never deny bur that tliey gave it to the King, and I had it from the King's haniis. 

L. Ch. Juft. But we muſt know from you (if you can cell us) what the queſtion was 
that was put ro my Lords the Biſhops, were they asked, Whether thoſe were their hands 
that were to that paper, or was it Whether they delivered that paper to the King ? 

Mr. Blathwait, As to the firſt part, that they owned *twas their hands, that I am 
ſure of ; bur as to the other, I do not remember what the words were. 

At which there was a great ſhout. 

Mr. Att. Gen, Pray Mr. Blathweit recolle&t your ſelf, you ſay the King produced it. 

Mr. Blathwait. Yes Sir. 

Mr. Att. Gen. Do you remember that the King asked them any queſtion upon the 
producing of it ? * 

Mr. Blathwait. My Lord Chancellor asked them, if thoſe were not their hands to 
the Peticion ? 

Mr. Sol. Gey. Was there any other matter in diſcourſe, whether that was the paper 
that was delivered by them to the King ? 

Mr. Blathwait. I cannot fo poſitively fay, what were the words that my Lord 
Chancellor uſed. . 

Mr. S. Levinz. Pray do not twiſt a man ſo, Mr. Solicitor. 

Mr. Sol. Gen. And you are not to untwiſt a man neither, Mr. Serjeant. 

Mr. Att. Gen, Do you remember that the King faid atiy thing of the paper being 
delivered to him ? | 

Mr. Blathwait. The King has ſaid it ſeveral times, I believe I have heard him fay it 
ten times at leaſt. 

Mr. Att.Gen. Did he fay it at that time ? 

Mr. Blathwait. I cannot poſitively fay that he did, Sir. 

Mr. S. Pemb. He cannot anſwer it, why will you preſs it ? 

Mr. Blathwait. My Lord, here is the Clerk of the Counſel that was then in wai- 
ting, he took minutes, and perhaps can remember more than I. 

Mr. Sol. Gen. Here they cry he cannor anſwer it, as if they could tell what he can 
anſwer better than himſelf ; pray Mr. Bridgman, was there any queſtion to this pur- 
poſe either from my Lord Chancellor, or from the King, ' whether that was the Pa- 
per that was preſented by my Lords the Biſhops, or delivered by the King, for I (& 
You are very nice as to words, and you do very well ; but was there not a queſtion 
to that purpoſe. | 

Mr. Briugm. Sir, I do not remember, for I ſpeak to the beſt of my remembrance 
'inall this matter ; I ſay, I do not remember thar that queſtion was asked in thoſe 
very words, but I do remember ſomething was fajd to that purpoſe, but by whom I 
cannot particularly fay. 

Sir Rob. Sawyer. To what purpoſe ? | 

Mr. Sol. Gen. It is very ſtrange that they wont let the witneſs ſpeak, but are con- 
tinually interrupting him. 

Sir Rob. Sawyer. Mr. Solicitor, no body interrupts him. 

L. C. F. Why do not I behave my ſelf between you all as I ought to do ? pray 
Sir Rob. Sawyer, fit down, you cannot be contented when the man does you no harm. 

Mr. Sol. Gen, Pray conſider, did my Lords the Biſhops ſay any thing, or was there 
any diſcourſe concerning the Paper, whether it was delivered to the King or no ? 

Mr. Bridgm. Mr. Solicitor, I have told you as near as I can what I do remember ; 
I know not by whom ic was faid, but that queſtion or to that purpoſe was asked, 
whether that was the Petition they delivered, but I do not remember whether the 
queſtion was dire(tly asked or anſwered, there was ſomething about it, and ſeveral 
pallages there were ; but whether ſpoken by my Lord Chancellor or who, I cannot 
remember. 

Mr. Sl. Gen You fay there was that which ſufficiently denoted a queſtion to thac 
purpoſe, and they ſaid nothing againſt it. 

Mr. Bridgm, No, there was no denial of it. 

Mr. S. G. I ſee you doniot remember the particular words, nor do wedefire it of you. 

Mr. Bridgm, They did not deny it nor confeſs ir. | 

My. $-/. Gen. Then in your apprehenſion did they own that they delivered that Pa- 
per to the King? ; ; 

L. C. F. You muſt not ask that Mr. Solicitor, it is not a fair queſtion to ask him 
what he apprehended. 

My. Sc. Gen. He faid it before himfeIfC 

Aa L. C.F. But 
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L. C.F. Buthis apprehenſions are no Evidence, and it is a fort of a leading queſ- 
| tion which we muſt not aliow of. 

Mr. Sol. Gen. Then if your Lordſhip do not like it, I will not ask ir; bur I will ask 
him another queſtion. | | 

L.C. 7. Ay, ten if you will, ſo they be fair ones. 

Ar. Sol. Gen, Was it upon the firſt or ſecond time of their being examined ? 

Mr. Bridsm. I cannor tell, it was not the firſt time, all of it, I believe; for ar the firſt 
time my Lords the Biſhops made ſome ſcruple of anſwering or owning any thing, and 
whatſoever they owned, they ſaid, they hoped it ſhould not be made uſe of to 
their prejudice ; I remember no reply that was made, nor any thing farther, onely 
my Lord Chancellor ſaid, they were not to capitulate with their Prince ; but they 
were required to anſwer the queſtions that were asked them. 

Mr. Sol. Gen. What were thoſe queſtions ? | 

Mr. Bridgm. IT have told you already as well as I can remember. 

Mr. Sol. Gen. But did you take it upon the main that they owned the delivery of 
that paper to the King ? 

Mr. 7u{#. Pow. Mr. Solicitor, you have been told you are to ask no ſuch queſtions, 

S. R. Saw. Nor never wasthere ſuch wire-drawing of a Witneſs in this world before. 

L. Ch. Fuſt. Pray fir ſtill, Sir Rob. Sawyer, you are not to teach us what we are to 
do, Mr. Solicitor muſt ask queſtions that are proper for him and not ſuch as theſe; 
burthe Court muſt correft him and not you. 

Mr. Sol. Gen. Mr. Bridgman 1s very cautious, and he is to be commended for it, but 
we would get the truch out of him, if we could, pray Sir, if you can remember, recol- 
lect your ſelf, whether by any queſtion to that purpoſe, it was believed that they did 
own the delivery ofthe paper to the King. 

Mr. Bridgm. 1 told you, Mr. Solicitor, as to that at firſt, that I do not remember 
the very words of the queſtion, but I believe there was no body doubted that thar 
was not the paper. , 

Mr. Sol.Gen. You ſpeak well in your way, but theſe Gentlemen are very unwil- 
ling you ſhould tell your opinion. 

L. Ch. Fuſt. His opinion is no Evidence, therefore you muſt not ask any ſuch 
queſtions, Mr. Solicitor. 

Mr. Bridgm. Ailoon as the Petition was delivered, within a few hours after, I ſaw 
It, the King ſhewed it to ſeveral people, and he faid, it was the Petition the Biſhops 
had delivered, he took itinto his own cuſtody, and afterwardscommanded me to write 
a Copy of it, and there was no Copy made of it but that one, bur notwithſtanding 
that, I do remember I did ſee a Copy of the Petition, within a day or two after it was 
preſented about the Town. | 

Mr. Sol. Gen, Pray how many days was this before the diſcourſe in Counſel upon 
. their Examination ? 

Mr. Bridgm. How many days was what Sir ? 

Mr. Sol. Gen. When the King gave the paper to be copied. 

Mr. Bridgm, It was upon the Sunday. 

Mr. Sol. Gen. But you fay (as you believe) it was in a few hours after the paper 
was delivered to the King, that you did ſee it. 

Mr. uſt. Powel. Butwhat makes him ſay that this was delivered to the King, but 
only hear-ſav ? | 

Lord Ch, Fuſt. Pray Mr. Solicitor, will you produce that which is Evidence, and 
not ſpend our time in that which is not. 

Mr. Sol. Gen. My Lord, I would make no more of it than it is. 

Mr. S Lewvinz. *Tis a ſhameful] thing tooffer ſuch things in a Court ofJuſtice. 

Mr. S. Pemberton. Tis a practice that ought nor to be endured. 

Lord Ch. uſt. Pray Brothers be quiet, or i'le turn him looſe upon you again, if 
ou'l not be quiet; what is the matter ? cannot you let us alone ? we ſhall do every 
y right : core, to ſhorten this matter, I ask you but this one queſtion, and that 
may ſarisfie any one that has honeſty about him ; do you remember whether or no 
they were asked, if that was the Petition that they delivered to the King ? 

Mr. Bridgm. My Lord, I have anſwered that queſtion as diretly as I can, I do 
not poſitively remember that that was the queſtion, 

Lord Ch. Fuſt. Mr. Solicitor General, you muſt be ſatisfied, when proper queſtions 
are fairly anſwered, and therefore pray be quier. 


Mr. Att. Gen. However we pray we may ask the reſt of the Clerks of the Counſel, 
ic 


it may be they may remember more—Sir Fohn Nicholas you were at the Council:Ti- 
ble that day my Lords the Biſhops were examined about this Paper. 

Sir Fobn Nicholas. Yes, Sir, I was. 

Mr. Att. Gen. Pray did you obſerve that the King produced the Petition ? 

Sir Fobn Nicholas. No, indeed, I did not ſee it. 

Mr. Att. Gen. Did you obſerve any thing that paſſed there in diſcourſe ? 

Mr. Sol. Gen, Did you obſerve any queſtions that were asked the Biſhops, either 
by the King or by my Lord Chancellor ? 

Sir Fobn Nich. I think my Lord Chancellor did ask them, if that was their hands 
ro the Petition, and they owned it. 

Mr. Sol. Gen. Do you remember whether they owned, that they delivered that 
Paper to the King ? 

Lord Ch. Fuſt. Vie ask you, Sir Fobn Nicholas, did my Lord Chancellor ask them 
this queſtion, is this the Peticion you delivered to the King ? 

Sir Fobn Nicholas. I do not remember thar. 

Then there was a great ſhout. 

Mr. Sol. Gen. Here's wonderfull great rejoycing that truth cannot prevail. 

Mr. S. Pemberton. No, Mr. Solicitor, truth does prevail. 

Mr. Sol. Gen. You are all very glad that truth is ſtifled, Mr. Serjeant. 

Mr. S. Trinder. Pray Sir fohn Nicholas, let me ask you one queſtion, was there any 
diſcourſe about delivering that Petition to the King ? 

Sir Fobn Nicholas. Indeed I do not remember ir. 

Mr. Sol. Gen. There is Mr. Pepys, wee'll examine him. 

: Mr. Pepy's ſworn. 

Lord Ch. 7«/t. Come i'le ask the queſtions, were you bye at the Council-Board 
when my Lords the Biſhops were committed ? 

Mr. Pepys. Yes, I was. 

' Lord Ch. Fuſt. What were the queſtions that were asked either by the King or by 
my Lord Chancellor ? 

Mr. Pepys. My Lord, I would remember as well as I could, the very words,” and 
the very words of the queſtion were (I think) My Lords, do you own this Paper ? 
I do not remember any thing was ſpoken abour the delivering, bur I. believe it was 
-— a_—__ by every body at the Table, that that was the Paper that they had delt- 
yered. ; 

Lord Ch. Fuſt, Well have you done now ? But to fatisfie you ile ask this queſtion, 
was this queſtion asked, my Lords was this the Paper you delivered to the King ? 

Mr. Pepy's. No, my Lord. 

Ar. Att. Gen.Pray Sir,do youremember whether the King himſelf asked the queſtion? 

Mr. Pepys. You mean I ſuppoſe Mr. Attorney that theſe were the words, or 
ſomething that imported their delivering it to the King. 

Mr. Att. Ger. Yes, vir. 

Mr. Pepy's. Truly I remember nothing of thar. 

Mr. Sol. Gen. Did you obſerve any diſcourſe concerning their delivery ofit to the 
King, 

Me. Pepy's. Indeed Mr. Solicitor I do not. 
Mr. Att. Gen. Swear Mr. Muſgrave. 


Mr. Muſgrave Sworn. 


Lord Ch. Fuſt. You hear the queſtion Sir, what fay you to it? 

Mr. Mu/z. My Lord I will giveas ſhort an acount of it as I can, the firſt time after 
his Majeſty had produced the Petition and it was read at the Board, his Grace my 
Lord Arch Biſhop of Canterbury and the other fix Reverend Lords Biſhops were called 
in, and it were asked of them, if they owned that, or if it was their hands, my Lord 
Archbiſhop in the name of the reſt, did decline anſwering, upon the account that they 
were there as Criminals, and were not obliged to fay any thing to their own preju- 
dice, or that might hurt them hereafter ; but if his Majeſty would command them, 
and if he would promiſe that no advantage ſhould be made of whatſoever they confeſ- 
ſed, then they would anſwer the queſtion, his Majeſty made no anſwer to that, but 
only ſaid he would do nothing but what was according to Law, whereupon the Bi- 
ſhops were ordered to withdraw, and being called in a ſecond time the Petition was 
ſhewn to them, and they were asked if they did own it, or if it was their hands, and 


I think my Lord Archbiſhop did fay then, we will rely upon your Majeſty, or _ 
ſuc 


ſuch genera! .rhing was ſaid, and chen they did all own it thit ic was their hands, T 
cannot fay the Peritioh was read to them. 

Mr. Fuſe. Pow. Mr. Blathwait (as I remember) it was the third time. 

Mr. Muſvrave. It was the ſecond time (to the belt of my remembrance ) 

Lord Ch. Fuſt. Pray Sir, was there any queſtion to this purpoſe ? is this the Paper 
you delivered to the King ? 

Mr. Mſg. Ido nor remember that evet any ſuch dire queſtion was asked. 

Mr. uſt. Allybcze. Bur (as my Brother Pemberton did very well before diſtinguiſh) 
there is a great deal of difference between the owning the ſubſcription of a Pa per, and 
between the owning of that Paper, Mr. Fepy's did ſay that they did own the Paper, 
and upon my word that will look very ke a Publication. 

Mr. Mu/z. I remember my Lord, there was at the ſame time a queftion asked, be- 
caufe ſeveral Copies had gone abour the Town, whether they had publiſhed ic, and 
my Lord Archbiſhop did fay, he had been ſo caurious that he had not admicred his 
own Secretary, but writ it all himſelf, and the reſt of the Bithops did fay, they did 
not publiſh ir, nor never gave any Copies. of it. . 

Mr. Att. Gen. My Lord (I confes) now it is to be left to the Jury upon this point, 
whether there nor being a poſitive Witneſs that was by when the thing was done, yer 
upon this Evidence the Juty can't find any otherwiſe, that chat the thing was done ; 
truly I think we muſt leave it as a ſtrong caſe for the King, I could have wiſhed in- 
deed for the ſatisfattion of every body, that the proof would have come up to that, 
but we muſt make it as ſtrong for the King upon the Evidence given as it will bear ; 
now my Lord, take ail this whoke matter cogether, here. is a Paper compoſed, framed, 
and written by ſeven learned Men, and this muſt be written by ſuch perſons, ſure 
for ſome purpoſe; it is directed as a Petition to the King, and this Petition did come 
to the hands of the King, (for the King produces it in Counſel,) and my Lord Arch- 
biſhop and the reſt of the Biſhops owned their hands to it, then the queſtion is, my 
Lord, whether or no there be any room for afty budy living to doubt in this caſe that 
this was not delivered by my Lordsthe Biſhops to the King, though ir be not a-con- 
clufive Evidence of a poſitive Fact, yet unlefs they ſhew ſomething on the other ſide, 
that may give way for a fitppoſition to the contrary, that it came out of their hands 
by ſurprize, or that any body elſe delivered it ro the King without their knowledge or 
conſent ; here muſt needs be a very violent preſumption, that they did doit ; and 
when nothing of that is ſaid on their fide, can any Jury upon their Conſciences ſay 
that it was not publiſhed by them ? and i being found in 44:dd/eſex, though it mighr 
be written and compoſed it Surry, yet furely we have given a convincing - Evidence 
that either they publiſhed ir or cauſed it co be publiſhed irt Middleſex. 


Pray call Mr. Grayharn. 


| Cryer. He is gone out of the Hall. 

Mr. Sol. Gen. My Lord, there is in Law a preſumption that is Evidence, though 
there be no pofnive proof. 

Sir Rob. Sawyer. But not in an Information for a Libel. 

Mr. Sol. Gen. This is a meer queſtion of Fatt, there is oo difficulty in the Law of 
it at all, for it is plain, ifthele Lords or any of them did conſent and agree tothe pub- 
liſhing of this Paper in Middleſex, they are guilty of this Information, and whether 
they are guilty or not guilty, we do rely upon the Circumſtances proved, which are 
very-violent ; Firſt, that they were the Men that contrived and ſer their hands to ir, 
and ſo were the Authours of it is undenyable; for they have owned it. Men of their 
tearning and parts never did atiy ſuch thing in vain; and then that they were concer- 
ned in the publiſhing of it in Middleſex, we offer for proof that which was ſaid by 
Mr. Pepys and Mr. Blathwait, who though they do not come direttly and expreſly to 
the formal words of ſuch a queſtion, yet they rell you, eſpecially Mr. Blathwait, 
that they did apprehend it, and it was the Collection of all their choughts, and they 
took it for granted, as a thing that every body was fatisfied in, that they did deliver ' 
thar Paper tothe King. I muſt confeſs and agree there is no proof of the delivery of 
it by my Lords the Biſhops to the King, but we know very well, that it is no wonder, 
when a Paper is Libellous, that Men ſhould uſe all the skill they can co publiſt; ic 
with impunity, and this is a thing that was done after ſome time of premeditation and 
ſerious Conſultation ; for it was ſome days after the Order for reading the Declara- 
tion was publiſhed, that this was framed and delivered, and it concerned them to be 
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wary, (as itFeems they have been); but take this altogether, my Lord, the Paper be- 
ing found in the King's Hands, it is in theſe Perſons Power, and it lies upon them to 
make it out plain, what became of this Paper, which once lay in their own Hands and 
Cuſtody ; they can give an Account of it, they can give Light unto it : If they do not, 
} ſhall ſubmir to the Jury, whether this is nor ſufficient Evidence to Convict them, eſpe- 
cially when being examined, they did not make that their Excuſe, they never faid, this 
Paper indeed we ſigned, but we did not intend to publiſh ir, we intended to ſtifle it ; 
that had been ſome excuſe : But for them to ſay now, they did not preſent it to the 
King, I muſt ſubmit to the Jury, whether they will believe upon this Evidence, that 
racſe Lords the Biſhops did preſent it, or cauſe it to be preſented to the King, then they 
are guilty of this Matter : Ard 1 leave it to them and their Conſciences, what they 
will chink npon the whole. 

Mr. Recorder, My Lord, if your Lord{hip pkaſe— 

Lord Chief Juſtice. What, again ? Well, go on Sir Bartho. Shore, if we muſt have a 
Speech ——— 

"I: Reeord:r. Nay, my Lord, 1 would not treſpaſs upon your Lordſhip. 

L. C. J«#. Gentiemen of the Jory, here is an Information againſt my Lords the Bi- 
ſhops ; 1 think I necd not trouble my ſclf to open all of it, becauſe I ſee you are Men 
of Underitanding, Men of great Diligence, and have taken Notes your ſelves ſome of 
you; therefore, I ſay, only ſomething of the Proof that is required in ſuch a Caſe, 
and of the manner of the Proot that has been given in this Caſe, and then tell you my 
Opinion in Point of Law. Here is an Information brought by Mr. Attorny General on 
behaif of the King, againſt theſe Reverend Fathers of the Church, the Arch-Biſhop 
and the reſt ; and it is for publiſhing a Seditious Libel, under the pretence of 2 Petition, 
in which are contained the words that are ſeen. Gentlemen, the Information is long 
it tells you, T hat the King, out of his Gracious Clemency to all his Loving Subjects, and 
for other Conſiderations, had thought fit ro,publiſh a Declaration of Indulgence, that 
all his Loving Subjects might have Liberty of Conſcience, upon the 4th of April, in the 
3d Year of his Reign » and that this was ſet forth by the King; and that the King of his 
farther Grace, about the 27th of April then next following — 

Ar. Finch. 1 humbly beg your Lordſhips Fayour. 

L. C. Juſt. What ſay you, Mr. Finch ? | 

Mr. Finch. 1 ask your Pardon for breaking in upon you when you are direCting the 
Jury : 1 know | ſhould not do it, but I hope you-will not be angry with me for it ? 

L.C. Juſt. If 1thought you did any*Service to your Client, I ſhould willingly hear- 
ken to you. 

Mr. Finch. That which I humbly offer to your Lordſhip, is only to remember your 
Lcrdſhip where we were. 

L C. Fuft. Go on, Sir. 

Mr. Finch, 1 would only ſay this, my Lord, the Queſtion is, Whether this be Evi- 
dence; or no ? 

L.C. Juſt. | am ſorry, Mr. Finch, you have that Opinion of me, as to think I 
ſhould not leave it fairly to the Jury. 

Mr. Finch, 1 only ſpeak it, my Lord, becauſe if it be Evidence, we have other Mat- 
ter to offer in Anſwer to that Evidence, and in our own Defence. 

L. C. Fujt. If you have more to offer, why did you conclude here, and let me be- 
gin todire& the Jury ? but tince you fay you have other Matter to offer, we will 
hear it. 

Mr. S$. Pemberton. My Lord, we ſubmit to your Lordſhips direCtion. 

L. C. Fuſs. No, no, you do not, you ſay you have further Matter to offer. 

Myr. Pollixfen. My Lord, we ſhall reſt it here. 

L.C. Fuft. No, no, 1 will hear Mr Finch; Goon, my Lords the Biſhops ſhall not 
ſay of me, that I would not hear their Counſel ; I have already been told of being 
Counſel againſt them, and they ſhall never ſay that I would not hear their Counſel for 
them. 

Mr.S. Levinz., My Lord, we beſeech your Lordſhip go on with your Directions ; for 
all that Mr. Finch ſaid, was only that this was not ſufhcient Evidence. : 

L. C, Fuft. No, Brother, he ſays you have a great deal more to offer, and I will not 
refuſe to hear him z the Court will think there was ſomething more than ordinary, 
therefore | will hear him, ſach a Learned Man as he ſhall'not be refuſed to be heard 

by me, Ile aſſure you 3 Why don't you mm Mr. Finch ? 
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Ar. Finch, My Lord, 1 beg your pardon for interrupting you ; botYy that [ ws 
g.cing to ſay, would have amounted to no more than this, That there being no Eyi. 


dence againft us, we mult of courſe be acquitted. 
Mr. Juſt. Holloway. My Lord did intend to have faid as mnch as that, I dare ſay. 


L.C. J:ft. Well, Gentlemen of the Jury, we haye had Interruption enough—— , 

My. Soll. Gen. My Lord, I muſt beg your Pardon for interrupting you now; and 1 
am very glad theſe Gentlemen have given us this Occaſion, becauſe we ſhall now 
be able to clear this Point. There is a Fatality in ſome Cauſes, my Lord, and ſo there 
is in this, we muft beg your Patience for a very little while, for we have notice 
that a Perſon of very great Quality is coming, that will make it appear, that they made 
their Addreſſes to him, that they might deliver ir to the King, 

L. C, Fuſt. Well-——You fee what comes of the Interruption, Gentlemen: now we 


mult ſtay 


Then there was a Bauſe for near half an hour. 


Mr. Att. Gen. Pray, my Lord, put the Caſe that a Man writesa Libel in one Conn- 
ty, and it is found in another, Is not he anſwerable, unleſs he can ſhew ſomething 


that may ſatisfy the Jury how it came there ? 
Ar. Soll. Gen. Ovught he not to give an account what became of it ? 


L. C. Fuſt. No: look you Mr. Attorney, you” muſt look to your Information, and 
then you will find the Caſe that you put, does not come up to it ; It is for Writing, Com- 
poſing, and Publiſhing, and cauſing to be publiſhed, and all this is laid in 445ddleſex ; 
Now you have proved none of all ſheſe things to be done in the County. 

Mr. Atr. Gen. They did in Miadleſex confeſs it was theirs. 


L. C. Juſt. Ay, but the owning their Hands is not a publication in 24dd/eſex, and fo 
I ſhould have told the Jury. 

Mr. Finch. 1 beg your Lordſhip's pardon for interrupting you. 

Mr. Att. Gen, But, my Lord, does it not put the Proof upon them, to prove how it 


came out of their Hands into the King's Hands. 


L.C. Juſt. No, the Proof lies on your part. 

Mr. Poll:xfen. Pray, my Lord, give us your favour to diſmiſs us and the Jury. 

Ar. Sell. Gen. My Lord, our Witneſles will be here preſently. 

Ar. Att. Gen. Sure, my Lord, the Preſymption is on our ſide. 
: 4r. Fuſt. Powell, No, the Preſumption is againſt you, for my Lord Arch-Biſhop li- 
ved in Surry ; and it is proved was not out of Lambeth-Houſe ſince Michaelmaſs, till he 
came before the Council. 

Mr. S. Pemb. Pray, good my Lord, we ſtand mightily uneaſy here, and fo do the 


Jury, pray diſmiſs us. 
L.C.-Juft, 1 cannot help it, it is your own Fault. 


Then there was another great Paiiſe. 


Lord Chief Juſtice. Sir Bartho. Shore, now we have time to hear your Speech, if you 
will. 
Mr. Pollixfen, My Lord, there is no Body come, nor I believe will come. 
Ar. Soll. Gen. Yes, he will come preſently, we have had a Mellenver from him, 
{_ Call Mr. Graham. } 


Cryer. He is gone, and ſaid he would come preſently. 
Ar, Sol. Gen, My Lord, he will bring our Witneſſes with him. 


- Then there nas another Pauſe. 
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Mr. S. Pemb. My Lord, this is very unuſual to ſtay thus for Evidence. 
L. Ch. 7ujt. It is ſo; but I am fure you ought not to have any Favour. —— 

Mr. Solzcxtor, Are yon aflured that you ſhall have this Witneſs that you ſpc% of ? 

Mr. Soil. Gez. Yes, my Lord, he will be here preſently. 

L. Ch. Juſt. We have ſtaid a great while already, and therefore it is fit that we 
ſhould have ſome Oath made thar he is coming. 

Mr. Sol. Gen, The Cryer tells you, that Mr. Graham did acquaint him, that he would 
return preſently. | 

- L. Ch. Juſt. Give him the Book. 
Mr. Sol, Gen, Let your Left-hand give your Right-hand the Oath. 
The Cryer ſworn. 

. L. Ch. Juſt. By the Oath that you have taken, did Mr. Graham tell you, there was 

any further Witneſs coming in this Caſe ? 

Cryer. Yes, my Lord, he did; he went out of the Hall, ard returned whea your 
Lorſhip was direCting the Jury, and he asked me what the Court were upon ? and I 
told him you were directing the Jury, and then he ſaid my Lord Sunderland was 1 
coming, but he would go and prevent him ; and afterwards he returned and finding 


your Lordſhip did not go on to direc the Jury, he ſaid he would go again for my Lord 


Sunderland, whom he had fent away, and he is now gone for him, and he ſaid he would 
bring him with him preſently. 

E, Ch. Fuſt. Well then, we muſt ſtay till the Evidence for the King comes, for 
now there is Oath made that he is coming. 


And after a conſiderable pauſe the Lord Preſident came. * 


Mr. Attor. Gen, My Lord, we muſt pray that my Lord Preſident may be ſworn in this 
Caſe, on behalf of the King. 

The Lord Preſident ſworn. 

Mr.  Attor. Gen, My Lord, with your Lordſhip's favour, I wonld ask my Lord 
Preſident a Queſtion ; Your Lordſhip remembers where we left this Cauſe; we have 
brought it to this Point, That this Petition came to the King's Hands, that ir is a 
Petition written by my Lord Arch-bifhop,. and ſubſcribed by the reſt of my Lords 
the 'Biſhops, bur there is a Difficulty made, whether this Petition thus prepared and 
written was by them delivered to the King,and whether my Lords the Biſhops were con- 
cerned in the doing of it, and were privy;or Parties to the Delivery : Now that which 
I would ask your Lordſhip my Lord Preſident, i:, Whether they did make their Ap- 
plication to your Lordſhip to ſpeak to the King. 

Mr. Soll. Gen. Did they make their Application to your Lordſhip upon any account 
whatſcever ? 

L. Preſident. My Lord, my Lord Biſhop of St. Aſaph, and my Lord Biſhop of 
Chicheſter came to my Office, and told mie, they came in the Names of my Lord 
Arch-biſhop of Cazterbury, and four others of their Brethren and themſelves, with a 
Petition which they detired to deliver to his Majeſty, and they did come to me to know 
which was the beſt way of doing it, and whether the King would give them leave to 
do it or not? they would have had me read their Petition, bur l refuſed it, and faid, 
1 thought it did not at all belong to nie, but | would let the King know their deſire, 
and bring them an Anſwer immediately, what his pleaſure was 1n it ; which I did, I 
acquainted the King, and he commanded me to let my Lords the Biſhops know, they 
might come when they pleaſed, and I went back and told them fo, upon which they 
went and fetch*d the reſt of the Biſhops, and when they came, immediately they went 
into the Bed-Chamber, and into another Room where the King was: this is that 1 
know of the matter. 

Mr. Soll. Gen. About what time was this, pray, my Lord ? 

L. Preſident. 1 believe there could not be much time between my coming from the 
King, and their fetching their Brethren, and going 1a to the King, 

Mr. Soll, Gen, They were with the King that day. 

L. Preſident. Yes, they were. 

Mr. Soll. Gen, Was this before they appeared in Council ? 

L. Preſident. Yes, it was ſeveral days betore. : 

Mr. Soll. Gen. Then I think now, my Lord, the matter is very plain. ; 

Mr. Juſt. Allibone. Did they acquaint your Lordſhip that their buline!s was to deliver 


a Petition to the King. 
Bb » L. Pre- 
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L. Preſident. Yes, they did. 
Mr. Soll. Gen. And they would have had my Lord read it ( he ſays. ) 


Mr. Attorn. Gen. And this was the ſame day that they did go in to the King. 

L. Preſident, The very ſame day, and I think the ſame hour, for it could not be 
much longer, | 

L. Ch. Juſt. Now it 1s upon you truly, it will be prefumed to be the ſame, unleſs 
that you prove that you delivered another Pray, my Lord, did you look into 
the Petition ? 

L. Preſident. No, 1 refuſed it, I thought it did not concern me. 

Mr. 7-ft. Powel. Did you fee them deliver.it to the King, my Lord ? 

L. Preſident, 1 was not in the Room when it was delivered. 

Mr. 7ſt. Powel. They did open their Petition to-your Lordſhip, did they ? 

L. Preſident, They offered me to read it, but I did refuſe. 

L. Ch, Juſt, Will you ask my Lord Preſident any Queſtion, you that are for the 


Defendants ? 
Sir Rob. Sawyer. No, my Lord. 
Mr. Sol. Ges, Then my Lord, we muſt beg one thing for the ſake of the Jury, if 


your Lordſhip can turn your felt a little this way, and: deliver the Evidence you have 
given over again that they may hear ir. | 

L. Preſident. My Lord, I will repeat it as near as I can, 1 think I ſhall notwary the 
Senſe : The Biſhops of St. Aſaph and Chicheſter came to my Office, I do not know 
juſt the day when, but 1t was to let me know, that they.came in the Name of the Arch- 
biſhop and four other of their Brethren Is ir neceflary I ſhould name them ? 

L. Ch. Juſt. Do it, my Lord, if you can. ; 

L. Preſident. They were the Biſhops of Fly, Bath and Wells, Briftol, and Peter. 
borough; they came to let me know, in the Name of the Arch-biſhop, hoſe four and 
themſelves, that they had a Petition to deliver to the King, it he would give them 
leave; and deſired to know of me which was the beſt way to do it. | rv1d them 1 would 
know the King's Pleaſure, and bring them word again: they otiered me their Petition to 
read, but I did not think it fit for me to doit, and therefore I refuſed and would not 
read it, but I went immediately to the King, and acquainted his Majeſty with it, and 
he commanded me to let them know they might come when they would, which I imme- 
diately did, they ſaid they would go and ſpeak with ſome of their Brethren that were 
not far off; in the mean time I gave order that they ſhould be admitred when they 
came, and- they did in a little time return, and* went firſt into the Bed-Chamber, 
and then into the Room where the King was: 

Mr. Sol. Gen. And this was before they came and appeared at the Council. 

L. Prefident. Yes It was. | 

Mr. Pollixfen. Your Lordſhip did not read any thing of the Petition. 


L. Preſident. No, Sir, I did not, I refuſed it. 
Mr. Pollixfev. Nor does your Lordſhip know what Petition they did deliver to 


the King. 

L. Preſident. I did not know any thing of it from them then. 

L. Ch. Juſt. Now you may make your Obſervations upon this two hours hence ; 
now we ſhall hear what Mr. Finch had further to offer, I ſuppoſe. 

Then my Lord Preſident went away. 

Mr. Sol. Gen. I think now it is very plain. 

L.Ch. Juſt. Truly, I muſt needs tell you, there was a great preſumption before, 
but there is a greater now, and I think I ſhall leave it with ſome effe&t to the Jury, I 
cannot ſee but that here is enough to put the Proof upon you: they came to the Lord 
Preſident, and asked him how they might deliver a Petition to the King, he told them 
he would go and ſee what the King ſaid to it; they would have had him read their 
Petition, but he refuſed it; he comes and tells them the King ſaid they might come 
when they would ; then thoſe two that came to my Lord Preſident went and gathered 
up the other four ( the Arch-biſhop indeed was not there ) but they fix came, and 
my Lord Preſident gave Direction they ſhould be let in, and they did go into the 
Room where the King was 3 now this, with the King's producing the Paper, and their 
owning it at the Council, is ſuch a Proof to me, as 1 think will be Evidence to the 
Jury of the Publication. 

Mr. Polizxfen. Then my Lord thus far they only can go, the Arch-biſhop was not 
there, and fo there is no Evidence againſt him. ; 

Mr. Sol. Gep. As to the Writing, we have given Proof againſt him, for it is __ 

r. 


Hand. 
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Mr. Pollixfen. That ſtill is in another County, and there is nothing proved to be 
done by my Lord Arch-Biſhop in Middleſex ;, and next, for the other 11x Lords, my 
Lord Preſident does not ſay that this is the Petition that they ſaid they had to deliver 
to the King ; nor did he ſee them deliver any thing to the King, but that is left ſtill 
doubtful, and under your Judgment, ſo that it ſtands upon Preſumption, not upon 
Proof, that this is the ſame and left under Conſideration. 


Mr. Attor. Gen. Then we will leave it fairly to the Jury upon this Fact. 
Mr. Pollixfen. If ſo, then we deſire tobe heard in our Defence. 


Sir Rob. Sawyer. May it pleaſe your Lordſhip, and you Gentlemen of the Jury, you 
have. heard this Charge which Mr. Arrorny has been pleaſed to make againlt my 
Lords the - Biſhops, and that is this, That they did conſpire to diminiſh the Royal 
Authority, and Regal Prerogative, Power, and Government of the King, and to avoid 
the Order of Council, and in proſecution of this, they did falſely, maliciouſly and ſe- 
Citiouſly make a Libel againſt the King, under pretence of a Petition, and did publiſh 


the ſame in the King's preſence. 


This, Gentlemen, is a very heinous and heavy Charge ; but you ſee how ſhort their 
Evidence is ; The Evidence they bring forth is only, that my Lords the Biſhops pre- 
ſented the Paper to the King in the moſt private and humble manner they could, that + 
which they have been ſo many hours a proving, and which they cry up to be as ſtrong 
an Evidence as ever was given, proves It to be the fartheſt from Sedition in the do- 
ing of it that can be ; and you ſee what it is, it is a Petition to be relieved againſt an 
Order of Council, which they conceive they were aggrieved by, they indeed do not 
deal fairly with the Court nor with us, in that they do not ſet it forth that it was a 


Petition. 
L. Ch. Juſt. That was over-ruled before. 


. Sir Rob. Sawyer. I do nat inſiſt upon it now, ſo much an Exception to the Infor- 
mation, as I do to the Evidence; they ſet this forth to be a ſcandalous matter ; but 
it only contains their Reaſons, - whereby they would ſatisfy his Majeſty why they 
cannot comply in a Concurrence with his Majeſty's Pleaſure z and therefore they 
humbly beſeech the King, and beg and requeſt him ( as the words of it are) that his 
Majeſty would be pleaſed not to inſiſt upon their diſtributing and reading of this 
Declaration ; ſo the Petitioners on behalf of themſelves, and the whole Clergy of 
England, beg of the King that he would pleaſe not to inſiſt upon ir. 

Gentlemen, you may obſerve it, that there is nothing in this Petition that contains 
any thing of Sedition in it, and it would be ſtrange this Petition ſhould ' be Felo de ſe, 
and by one part of it deſtroy the other, it is laid indeed in the Information, that it was 
with intent and purpoſe to diminiſh the King's Royal Authority,” but I appeal to your 
Lordſhip, the Court, and the Jury, whether there be any one word in it, that any way 
touches the King's Prerogative,- or any tittle of Evidence that has been given to make 
good the Charge ; It is an Excuſe barely for their non-Complyance with the King's 
Order, and a begging of the King with all Humility and Submiſſion, that he would 
be pleaſed not to infiſt upon the reading of his Majeſty's Declaration upon theſe 
grounds, becauſe the Diſpenſing Power upon which it was founded, had been { 
times in Parliament declared to be againſt Law, and becauſe qt was a Caſe of that 
Conſequence that they could not in Prudence, Honour or Conſcience concur in it. 

My Lord ; Mr. Attourny has been pleaſed to charge in this Information, that this is a 
falſe, malicious and ſeditious Libel : both the falſity of it, and that it was malicious 
and ſeditious, are all Matters of Fact, which with Submiſſion they have offered. to the 
Jury no proof of, and I make no queſtion but eafily to demonſtrate the quite 
contrary. 

For, my Lord, I think it can be noqueſtion, but that any Subject that is Commanded 
by the King to do a Thing which he conceives to be againſt Law, and againſt his Con- 


ſcience, may humbly apply himſelf to the King, and tell him the Reaſon why he does 
Cc not 
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rot that thing he 1s commanded to do, why he cannot concur with his Majzſty in {och a 
Commard. 

My Lord, that which Mr. Atrorney did infiſt upon in the beginning of this Day (and: 
he pretended ro cite ſome Cafes for it) was, that in this Caſe, my I,ords the Biſhops, 
were not {ſued as Biſhops, nor proſecuted for their Religion: truly, My Lord, I do nor 
know whar. they are ſued for elſe ; the Information is againſt them as Bithops, it is for art 
Ac they did as Biſhops, and no otherwiſe ; and for an Act they did and do conceive 
they lawfully might do with relation to their Eccleſiaſtical Polity, and the Government 
of their People as Biſhops. 

The next thing that Mr. Attorney offered was, that it was not for a Non-feaſance, but 
for a Feaſance z It is true, my Lord, it is for a Feaſance in making of the Petition, bur it 
was tocxcuſe a Non-feaſance, the not reading according to the Order, and this ſure was 
lawful for all the Biſhops as SubjeQts to do ; and I ſhall ſhew it was certainly the duty of 
my Lords the Biſhops, or any Peer of the Realm to do the ſame in a like Caſe. It was 
likewiſe ſaid, they were proſecuted here for affronting the Government, and intermed- 
ling with Matters of State ; but I beg your Lordſhipand the Jury to conſider, whether 
there is one tittle of this mentioned in the Petition, or any Evidence given of it ; 
the Petition does not meddle with any thing of any Matter of State, but refers to an 
Eccleſiaſtical Matter, to be executed by the Clergy, and to a Matter that has relation to 
Eccleſiaſtical Cauſes ; ſo that they were not Buſybodies, or ſuch as meddled in Matters 
that' did not relate to them, but that which was properly within their Sphere and 
Furiſdiction., 

But after all, there is no Evidence, nor any ſort of Evidence that is given by Mr. 
Attorney, that will maintain the leaſt tittle of this Charge ; and how he comes to kave it 
upon this ſort of Evidence I cannottell, all that it amounts to is, That my Lords the 
Biſhops being greived in this manner, made this Petition to the King in the moſt private 
and reſpe&tful manner ; and for him to load it with ſach horrid black Epithets, thar ic 
was done Libellouſly, Maliciouſly, and Scandatouſly, and to oppoſe the King and Go- 
vernment, ?tis very hard, ?tis a Caſe of a very extraordinary Nature, and I believe my. 
Lords the Biſhops cannot but conceive-a great deal of trouble, that they ſhould lie 
under ſo heavy a Charge, and that Mr. Arrarney ſhould draw {© fevere an. Information 
againſt them, when he has ſo little Proof to make it out, 

My Lord, by what we have to fay to it,. we-hope we fhall-give your Lordſtip and the 
Jury SatisfaCtion, that we have done but our Duries,. ſuppoling here has beca a tuſfici- 
ent Evidenceof the FaCt given, which we teave toyour Lordſhip and the Jury. | 

My Lord, we fa in ſhort, That this Petition is no more than what any Man if he be 
Commarded to do #ny thing, might humbly do ir, and .not be guilty of aay Crime : 
And, my Lord, asto the Matter of our Defence, it will confilt of theſe Heads ; 


Firſt, We ſhall Conſider the Matter of this Petition. 


Secondly, The Manner of the delivering it, according as they have given Evidence 
here ; and, Wis 


Thirdly, the Perſons that have delivered this Petition. And we hope to make it ap- 
pear, beyond all queſtion, that the Matter contained in this Pericion, is neither falſe, nor 
contrary to Law, but agreeable to all the Laws of the Land in all Times. We fhall 
likewiſe ſhew' you' (though that appear ſufficiently to you already) that the Manner of 
delivering.it was ſo far from' being Seditious, thar it was in rhe moſt ſecret and private 
manner, and with the greateft Humility and Duty imaginable. And then as to the 
Perſons, we ſhalt ſhew,you that they are nor fuch as Mr. Arrorney ſays, who meddle 
with Matters of State, that-are our of their , but they are Perſons concerned, and 
concerned iry Intereſt im the Caſe, ro make this humble application to the King. And 
when we have proved all this Matter, you wilt fee how ſtrangely we are blackned with 
Titles-a - Epithers which we no'way sdeferve, and of which, God be thanked, there is 
no Proof. --- | | 


For ny Eord, for the Vatter of the Patition, we ſhall conſider two things. 
| The 
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The Firſt is, The Prayer, which is this, They bumbly be and deſire of the King, on 
behalf of themſelves and thereſt of the Clergy,that ke would not infift upvn the Reatt - 
ing and Publiſhing of this Declaration. 


Surely, my Lord, there is nothing of Falſity in this, nor 4ny thihg that is entraty. 


to Law, or unlawful for any Man that is prelſed to any thing, eſpecially, by att Order 
of Council; and this is nothing but a Petition againſt an Order of Gouncil, and if 
there be an Order that commands my Lords the Biſhops, to do a thing that ſ-ems 
grievous to them, ſurely they may beg of the King that he would not inliſt upon 
IT, 

And for this Matter, they were ſo well ſatisfied about it, and fo far from thinking 
that it was any patt of a Libel, that they left it out of the Information, and fo have 
made a deformed and abſurd Story of it, without Head or Tail, a Petition directed ro 
no Body, and for nothing, it being without both Title and Prayer z fo that this is plain, 
is was lawful to Petition. | 

Then, my Lord, the next Thing is, the Reaſons which my Lords the Biſtops come 
to acquaint the King with, why, in Honour and Conſcience, they cannot comply withz 
and give obedience fo this Order ; and the Reaſons, my Lord, are two. 


The firſt Reaſon that is aſſigned, is, the ſeveral Declarations that have been in Pats 
liament, (ſeveral of which are mentioned ) that ſuch a Power to diſpenſe with the 
Law, 1s againſt Law 3 and that it could not be done but by an Act of Partiiament, fot 
that is the meaning of the word /ilezgal, that has no other ſignification, but unlawful ; 
the ſame word in point of lignification with the' word 1//icire, which they have uſed in 
their Information, a thing that cannot be done by Law ; and this they are pleaſed to tell 
the King, not as declating their own Judgments, but what has been derlared in Pars 
Jament ; though if they had done the former, they being Peers of the Realm, and Bi- 
ſhops of the Church, are bound to underſtand the Laws, eſpecially when (as 1 ſhall 
come to ſhow you) they are made Guardians of theſe Laws ; and if any thing go 
amiſs, and contrary to theſe Laws, they ought to inform the King of it. ; 

My Lord; the —— Becanſe it is a Thing of ſo great moment, afid the Con- 
ſequtences that will ariſe from their publiſhir#' of this Declaration, and that too, my 
Lord, ( for the latter 1 ſhall begin fitſt with } there can be ng Queſtion about, or aby 
pretence that this is libeMots or falſe, for certainly it is 8 Caſe of the greateſt Conſe- 
quence to the whole Nation that eyer was;- therefore it cannot be falſe 6f libellous to 
lay ſo. ITY | <_ 

'M y Lord, I wonld not merition this, for I art} lorh to touch vpon things of this Ne. 
ture, had not the Information it ſelf made it the very Gif of the Charge ; for the In» 
formation ( if there be any thitg in it) fays, that it was to diminiſh the King* Prero- 
vative and Regal Power m pabliſting that Declaration. v IN 

Now,my Lord,what the Conſequence of this would be;and what my Lords the Biſhops 
meant by ſaying, It was a Catife of great Moment, will appear, by confideting that 
which is the main Clauſe in the Declaration, at which my Lords the Biſhops ſcrupled, 
which is the main Scombling-bleck to my Lords, and has been to many honeſt Men be- 
hides, and that is this. y 


« We do likewiſe declare, It is our ip dl and Pleaſure, that from hence-forth - 


«the Execvtion of aff and all marmner of Laws, itt Matters Eccleſiaſtical, for not 
® conting to Chitch,or not receiving the Sactament, or for atly other Nonconfortaity to 
* the Religion Eſtablifhed ;' or for or by Reaforref the Exerciſe of Religion in any man- 
* ner whatſoevet; be inmiediately fuſpended z afd tlic further exccution of the ſaid Pe» 
® at Laws, and evety of thetti; is hereby ſafpetided. | 


Now, my Lord, this Clanfe either is of ſortie legal Effect 
and Signification, orit is not. If Mr. Attorny, or the King's Here the Lord Chief 
I do ſay it is of no Effect - in Law, then there is ho Juſtice ſpeaking alide 
harm done, then this Petition does no ways impeach the aid. 
King's Prerogative, in ſaying, it has been declared in. Par- | | h 
Irzment, accortling as the King's Counfd do agree the Law LC. Joſt. 7 muſf not 
ts be. eas [offer this, they inbend to 
But, my Lord, if it have any Effect in Law, and theſe Laws di/pine the King's Power 
are ſuſpended by virtue of this Clauſe in the —_— of ſuſpending Laws. 8 
h Cc 2 then {f; 
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...Mr. Juſt. Powel, My 
Lord, they muſt neceſſa- 
 rily fall upon that Point ; 
for if the King hath no 
ſuch Power, (as clearly 
he hath not in my Tfudg- 
ment ) the natural Con- 
ſequence will be, that this 
Petition is no diminution 
of the King*s Regal Pow- 
er, and ſo not ſeditions 
or libellous. 

L. C. Juſt. Brother, [ 
know you are - full of 
that Dottrine ;, but how- 
ever, my Lords the Bi- 
ſhops ſhall have no oc- 
caſion to ſay, that I de- 
ny to hear their Counſel. 
Brother, you ſhall have 
your Will for once, I will 
hear them, let them talk, 
will they are weary. 
| Mr. Juſt. Pooel I 
deſire no greater liberty 
to be granted them than 
what 1m Juſtice the Court 
' ought to grant, that u, 
to bear them in defence of 

their Clients. | 
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then certainly, my Lord, it is of the moſt diſmal Conſe- 
quence that can be thought of, and it behoved my Lords, 
who are the Fathers of the Church, humbly to repreſent it to 
the King. 

For, my Lord, by this Declaration, and particularly by 
that Clauſe in it, not only the Laws of our Reformation, but 
all. the Laws for the preſervation of the Chriſtian Relizion 
in general are ſuſpended, and become of no force ; if there 
be ſuch an Effect in Law wrought by this Declaration as is 
pretended,” ( that is) that the Obligation of Obedience to 
them ceaſeth, the Reaſon of it is plain, the words cannot ad- 
mit of ſuch a Quibhle as to pretend, that the Execution of 
the Law is not the Suſpending of the Law, and that the Su- 
ſpending the Execution of the Law, is not a Suſpending of 
the Law ; for we all know the Execution of every Law, in its 
primary Intent, is Obedience to it, that of the Penalty 
comes in by way of Puniſhment and Recompence for their 
Diſobedience. 

Now, my Lord, if this ' Declaration does diſcharge the 
King's Subjects from their Obedience to, and the Obligation 
from, thoſe Laws : then pray, my Lord, where are we? 
Then all the Laws of the Reformation are ſuſpended, and the 
Laws of Chriſtianity it ſelf, by thoſe latter words, [. or for, or 
by reaſon of Religion in any manner whatſoever ] ſo that it 
is not confined to the Chriſtian Religion, but all other Reli- 
glons are pernutted under this Clauſe ; And thus all our 
Laws for keeping the Sabbath, and which diſtinguiſh us from 
Heathens, will be ſuſpended too. 

My Lord, this is ſuch an Inconvenience as (I think) I 
need name no more; and it is a very natural Conſequence 
from that Clauſe of the Declaration, it diſcharges at once all 


Miniſters and Clergy-men from performing their Duty in reading the Service of the 
Church, it diſcharges their Hearers from attending upon that Service. 
When a Law is ſuſpended, the Obligation thereof is taken away ; and thoſe that be- 


fore thought themſelyes bound to 


y, now conclude they are not ſo obliged 3 and 


what a miſchief that will be to the Church, which is under the Care of my Lords the 
Biſhops, your Lordſhip will eaſily apprehend. 
Theſe things, my Lord, I only mention, to ſhew the great and evil Conſequences 


that apparently follow upon ſuch a Declaration, which made my Lords the Biſhops de- 
cline obeying the Order, and put them under a neceſlity of applying thus to the King, 
to acquaint him with the Reaſons why they could not comply with bis Commands, to 
read this Declaration to the People, becauſe the Conſequences thereof were ſo great, 
it tending naturally to lead the People into ſo great an Error, as to believe thoſe Laws 
were not in Force, when in Truth and Reality they are ſtill in Force, and continue to 
oblige them. | 

And that being the ſecond Reaſon in "this Petition, I come next. to conſider it, to 
wit, that the Parliament had often declared this pretended Power to be lllegal, and 
for that we ſhall read the ſeveral Records in Parliament mentioned in their Petition, 
and produce ſeveral Ancient Records of former Parliaments that prove this Point ; 
and particularly in the Time of Richard the Second, concerning the Statute of Provi- 
ſors, where there were particular Diſpenſations for that Statute, the King was enabled 
to do it by Act of Parliament, and could not doit without. 


L. C. Juſt. Pray, Sir Robert Sawyer, go to your Proofs, and reſerve your Arguments 
til afterwards. 


Sir Rob. Sawyer. My Lord, I do but ſhortly mention theſe things; ſo that, my Lord, 
as to the Matter of this Petition, we ſhall ſhew you, that it is true and agreeable to the 
Laws of the Land. 


Then 


be 
[- 10T-] 

Then, my Lord, as to the manrer of delivering it, I need fay no more, but 
that it 1s plain from their Evidence,that it was in the moſt private and tim-ic man- 
ner. And, as my Lord Pretident ſaid, Leave i asked of the ki, toi rhem 
to be admitted to preſent it: Leave was given, 2nd accordingly the; Qid tt 

We come then, my Lord, to the third thing, the Perſons, thele 1:02 Lords ; 
and we (ball ſhew, they are not Bulie-Bodics, but in this Matte: have done their 
Duty, and medled with their own Aﬀairs. Thar, my Lord, will appear, 

Firſt, By the general Care that is repoſed in them by the Law of the Land: 
They are frequently.in our Books, called the King's Spiritual Juges ; they are in- 
truſted with che Care of Souls, and the SuperintenCency over all the Clergy is 
their principel Care. 

Bur, belides this, my Lord, there is another ſpecial Care put upen them, by 
the expreſs Words of an ACt of Parliament ; for, over and above the general 
Care of the Church, by virtue of their Offices as Biſhops, the ACt of 1 Eliz. 
cap. 2.*makes them ſpecial Gnardians of the Law of Unitormicy, and of that 
other Law in His Late Majeſty's Reign; where all the Clauſes of that Starute of 
1 Eliz. are revived, and made applicable to the preſent State of the Church of 
. England, Now in that Statute of 1 E!iz. there is this Clauſe. 


And for the due Execution hereof, the Queen s Moſt Excelent Majeſty, 
the Lords Spiritual and Temporal, and all the Commons in this preſent 
Parliament aſſembled, do, in God's Name, earneſtly require and charge all 
the Archbiſhops, and Biſhops, and other Ordinaries, that they do endea- 
wvour themſelves, to the utmoſt of ther Knowledges, rhar the due and true 
Execution hereof may be had throughout their Uieceſſes and Charge\, as 
they will anſwer befere God, for ſuch Evils and Plagues, whe: ewnrh ts 
mighty God may juſtly puniſh his People, for neglecting this good and whot- 
ſome Law. 


This is the Charge that lies upon the Biſhops, to take care of the Execution of 
that Law ; and I ſhall pray by and by, that it may be read to the Jury, 

Mr. Soll. Gen, That is very well, indeed! To what purpoſe ? 

Sir Rob, Sawyer, So that, my Lord, by this Law. it is plain, that my Lords the 
Biſhops, upon pain of, bringing upon themſelyes the Imprecation of this Alt of 
Parliament, are obliged to ſee it executed 3 and then, my Lord, when any thing 
comes under their Knowledge, eſpecially if they are ro be ACtors 1a it, that bas 
ſuch a tendency to deſtroy the very Foundations of the Church, as the Suſpenſion 
of all the Laws that relate to the Church mult do, it concerns them that have no 
other Remedy, to addreſs the King, by Petition, about ir. | 

For that, Mr. Attorney, my Lord, has agreed, That it a proper Remedy be 
purſued in a p:oper Court, for a Grievance complained of, though there may be 
many hard Words that elſe would be ſcandalous, yer, being ina regular Courſe, 
they are no Scandal. And fo it is ſaid in Lake's Cale, in my Lord Hobbart, 

My Lord, we muſt appeal to the King, or we can appeal to no body, tobe 
relieved againſt an Order of Council, with which we are aggrieved; and it-is our 
Duty ſo todo, accordmyg to the Care that the Law hath placed in us, 

Beſides, my Lord, the Biſhops were commanded by this Order, to do an At 
relating to their Eccleſiaſtical FunCtion, ro diſtribute it to be read by their Cler- 
gy : And how could they in Conſcience do it, when they thought part of the De- 
claration was not according to Law ? 

Pray, my Lord, What has bcen the reaſon of His Majeſty's conſulting of his 
Judges? And if His Majeſty, or any the great Officers, by his Command, are 
about to do any thing that is contrary to Law, was it ever yet an Oiffegce to tell 
the King ſo? I always/look'd upon it asthe Duty of an Officer or Magiſtrate, to 
tel] che King what is Law, and w'at is not Law. 

[n Cavenaiſh's Caſe, in the Queen's time, there was an Office granted of the Re- 
torn of the Writs of Superſedeas tn the Court of Common Pleas, and he comes to 
the Court, and deſires to be put into the poſſeſſion of the Office : The Court told 
him, They could do nothing in ir, but he mult bring kis Aſſize. He applies ro the 
Queen, and ſhe ſends, under the Privy Scal, a Command to ſequeſter the Profits, 
ai: to take Security to anſwer the Protits, as the 117 Ig of the Law ſhould 0: 
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But the Judges there return an Anſwer, That it was againſt Law, and they could 
not do it. Then there comes a ſecond Letter, reciting the former, and comman- 
ding their Obedience: The Judges returned for Anſwer, They were upon their 
Oaths, and were ſworn to keep the Laws, and would nor do ir. 

My Lord, The like was done in the time of my Loid Hobbarr: We have it 
reported in Ander ſon, in a Caſe where a Prohibition had gone 3 There came a Mei. 
ſage from Court, that a Conlultation ſhould be granted ; ard that was a Matter 
wherein there were various Opinions, whether it was Ex NVeceſſirate, or Diſcre- 
tionary , but there they return'd, That it was againſt Law, for any ſuch Meſſage 
to be ſent. ; 

Now here, my Lord, is a Caſe full as ſtrong: My Lords the Biſhops were 
commanded to do an Act, which they conceived to be againſt Law, and they de- 
cline it, and tell] the King the reaſon ; and they have done it in the. moſt humble 
manner that could be, by way of Petition. If they had done (as the Civil Law 
terms it) Reſcribere generally, that had been lawful ; but here they have done it 
in a more reſpectful manner, by an humble Petition. If vhey had ſaid the Law was 
otherwiſe, that ſure had been no Fault z but they do nor ſo much as that, but they 
only ſay, it was ſo declared in Parliament ; and they declare ir with all Humility 
and Dutifulneſs. So that, my Lord, if we conlider the Perſons of the Defendants, 
they have not aCted as Buſie-Bodies 3 ard therefore, as this Caſe is, when we kave 
given our Evidence, here will be an Anſwer to all the Implications of Law, that 
are contained in this Information: For they would have this Petition work by 
Implication of Law, to make a Libel of It; but by what | have ſaid, it will g 
pear, there was rothing of Sedition, nothing of Malice, nothing of Scandal in it ; 
nothing of the Salt, and Vinegar, and Pepper, that they have put into the Caſe. 
We ſhall prove the Matters that I have open'd for our Defence, and then, I dare 
ſay, your Lordſhip and the Jury will be of Opinion, we have done nothing but 
our Duty. 

Mr, Finch, May it pleaſe your Lordſhip, and you, Gentlemen of the Jury, This 
Information ſets forth (as you may oblerve upon opening it) that the King ha- 
ving, by his Royal Prerogative, ſer forth his Declarations that have been read, and 
made an Ocder of Council for the Reading the ſaid Declarations in the Churches z 
and that the Archbiſhop and Biſhops ſhould ſeverally ſend them into tkeir Dioceſ- 
ſes, to be read ; my Lords the Biſhops, that are the Defendants, did conſult and 
ronſpire together to diminiſh the Kingly Authority, and Royal Prerogative of the 
King, and his Power and Government in his Regal Prerogative, in ſetting forth 
his Declaration ; and that, in proſecution of thas Conſpiracy, they did contrive 
(as it was laid in the Information) a malicious, ſeditious, ſcandalous, falſe, and 
feigned Libel, under pretence of a Petition, ard {o ſet forth the Petition ; and that 
they.publiſhed the Petition in the preſence of the King, 

To this Charge in the Information, Nor Guilty being pleaded, the Evidence that 
hath been given for the King, I know hath been oblerved by the Cours and the 
Jury, and I know will be taken into Conſideration, how far it does come up to 
the Proof of the Delivery of this Petition by my Lords the Biſhops ; for all that 
was ſaid till my Lord Preſident was pleas'd to come, was no Evidence of any Ds- 
livery at all ; and my Lord Pre'dent's Evidence 1s, that they were going to deli- 
ver a Petition ; but whether they did deliver ir, or did it nor, or what they did de- 
liver, he does not kaow. This is all the Evidence that has been given for the 
King, 

Put ſuppoſing now, my Lord, that there were room to preſume that they had 
delivered this Petition ſet forth in the Information, ler us conſider what the Que- 
ſtion is between the King and my Lords the Biſhops: The Queſtion is, Whether 
they are guilcy of Contriving to diminiſh the King's Regal Authority, and Royal 
Prerogative, in his Power and Government, in ſetting forth this Declaration ? 
Whether they are guilty of the making and preſenting a walicious, ſeditious and 
ſcandalous Libel z and whether they have publiſhed ir, as it is faid in the Informa- 
tion, in the King's Preſence ? 

$0 that the Queſtion is not now reduced to this, Whether this Paper, that is ſet 
forth in the Intormation, was delivered to the King by my Lords the Biſhops 
but whether they have made a malicious, ſegitious and ſcandalous Libel, with an 
Intent to diminiſh the King's Royal Prerogative, and Kingly Autbority? And 
then, if you, Gentlemen, ſhould think that there is Evidence given, ſufficient to 

prove 
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prove that my Lords the Biſhops have delivered to the King that Paper whith is 
ſer forth in the Information , yer, unleſs they have delivered a falſe, malicious 
ſeditious and ſcandalous Libel z unleſs they have publiſhed ir, ro ſtir up Sedition 
inthe Kingdom ; and unleſs they have contrived this by Conſpiracy, to diminith 
the King's Royal Prerogartive and Authority, and that Power that is ſaid to be in 
the King, my Lords the Biſhops are not. guilty of this Accuſation. 

There are in this Declaration ſeveral Clauſes, which, upon readins of the In- 
formation (I am ſure) cannot but have been obſerved by you, Gentlemen of the 
Jury ; and one ſpecial Claule hath been by the Council already opened ro you, and 
1 ſhall not enlarge upon 1t. 

My Lord, This Petition that 1s thus delivered to the King, if it be a Libel, a 
ſcandalous and ſeditious Libel (as the Information calls ir) it muſt be ſo, either 
for the Matter of the Petition, or for the Perſons that deliver'd the Petitiorf, or 
for the manner of their preſenting and delivering it : But neither for the Matter, 
nor for the Perſons, nor ror the manner of preſenting, it, is there any Endeavour to 
dim niſk the King's Royal Prerogative, nor to ſtir up Sedition, nor RefleCtion vpon 
the King's true Royal ans Kingly Authority. | 

"The Petition does humbly fer forth to His Majeſty, that there having been ſuch 
a Declaration, and ſuch an Order of Council, they did humbly repreſent ro His 
Majeſty, that they were not averſe to any thing commanded them in that Order, 
in reſpzCt ro the jult and due Ovedience that they owed to the King, nor in re- 
ſpect of their wart of a dine Tenderneſs to thoſe Perſons to whom the King had 
been pleaſed ro ſhew his Tenderneſs ; bur the Declaration being founded upon a 
Power of Diſpenling, which had been declared illegal in Parliament ſeveral times, 
and particularly in the Years 1662, 72, and 85. they did humbly beſeech His Ma- 
jeſty (they not being able to comply with his Command in that matter ) that he 
would not infiit upon it. 

Now, my Lord, Where is the Contrivance to diminiſh the King's Regal Autho- 
rity, and Royal Prerogarive ? 

This is a Declaration founded upon a Power of Diſpenſing, which undertakes 
to ſuſpend all Laws Eccleſiaſtical whatſoever z for not Coming to Church, or not 
Receiving the Sacrament, or any other Nonconformity to the Religion eſtabliſhed, 
or for or by reaſon of the Exerciſe of Religion in any manner whatſoever ; Or- 
dering that the Execution of all thoſe Laws be immediately ſuſpended, ard they 
are thereby declared to be ſuſpended ;, as if the King had a Power to ſuſpend ar 
once all the Laws relating to the eſtabliſh'd Religion, and all the Laws that were 
made for the Security of our Reformation. Theſe are all ſuſpended by His Maje- 
ſty's Declaration (as it is ſaid) in the Information, by virtue of his Royal Preroga- 
tive, and Power ſo to do, 

Now, my Lord, I have always taken it, with Submiſſion, that a Power to 
abrozate Laws, is as much a part of the Legiſlature, as a Power to make Laws : 
A Power to- lay Laws alleep, and to. ſuſpend Laws, is equal to a Power of Abro- 
gating them; for they are no longer in Being, as Laws, while they are fo laid 
allzep, or ſuſpended : And to abrogate all at once, or to do it time after time, 
is the ſame thing z and both are equally parts of the Legiſlature. 

My Lord, In all the Education that I have had, in all the ſmall Knowledge of 
the Laws that | could attain to, I could never yet hear of, or learn, that the Con- 
ſtirution of this Government in England was otherwiſe than thus, That the whole 
Legiſlative Power is in the King, Lords and Commons z the King, and his two 
Houſes of Parliament. Bur then, If this Declaration be founded upon a part of 
the Legiſlature, which muſt be by all Men acknowledged, not to reſide in the 
King alone, bur in the King, Lords and Commons, it cannot be a legal and true 
Power, or Prerogative. 

This, my Lord, has been attempted, but in the laſt King's time; it never was 
pretended rill then; and in thar firſt Artempr, it was fo far from being acknow- 
ledped, that ir was taken notice.of in Parliament, and declared againf : So it was 
in the Years 1662. and 1672. 

In the Year —62. where there was but the leaſt Umbrage given of ſuch a Dit- 
penſing Power ; althongh the King had declared, in his Speech to rhe Parliament, 
that he wiihed he had ſuch a Power, which his Declaration before ſeemed to al- 
ſume ; the Parliament was fo jealous of this, that they immediately made their 
Application to His Majeſty, by an Addreſs agaynit the Declaration ; and they = 
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Reaſors againſt it, in their Addreis : Onz, in particular, Was, 7 #.it te Azng contd 
X0t diſpenſe with thole GAMI, W; hurt «ta 4c dj 4 'LAZHENT Us 

There was another Attempt in 1672, and then, atter his Majzity had, in bis 
Speech, mentio1ued 11S Leciaration Lo TNCm, L::4 Pail {1 1C41T ane nal, particu» 
larly the Houſe of Commors, did humbly acarels to His Majelty ; teiting iorth, 
that this could not be done by Law, without an Act of Parliament ; And your 
Lordſhip, by and by, upon reading the Record, wil be fatishied what was the 
Event of all this. His Mzjeſty himſelf wes fo tar pleated to concurr with them 4a 
that Opinion, that he cancel]'d his Declaration, tore olt the Seal, and cau'ed ir 
to be made known to the Honfe of Lords, by the Lord Chencellor , who, by 
His Majeſty's Command, latishcd rhe Houle of It, that His Majeſty had broken 
the Seal, and cancell'd the Declaration ; with tis tarthner Lecleration, which :s 
enter'd in the Records of the Houſe, T hat it jhould never be drawn mio Example, or 
Conſequence. : 

My Lord, The Matter ſtanding thus, in reſpeCt to the King's Prerogative, and 
the Declarations that had been made 1 Parliament ; conliier next. | befeech you, 
how far my Lords the viſhops were concerned in this Queition, humbly to make 
their Application to the King, 

My Lords the Biſhops lying under a Command to publih this Declaration, it 
was their Duty, as Peers of the Realm, and Biihops ot the Church of England, 
humbly to apply themſelves to His Vajeity, to make krown their Reaſons, why 
they could not obcy thzt Command ; and they do it with all Submiſſion, and all 
Humility, repreſcnting to His Majeſt y what had bcen declared 1n Pariiqmert ; and 
It having been ſo declared, they coul- not comply with his Order as apprehen- 
ding -that this Declaration, was tounded upon that which the Parliament de- 
clared to be illegal; and fo His Msjc!?ty's Command to publiſh this Declaration, 
would not warrzit them fo to do. This they did, as Peers , and this they had a 
Right to do as Biſhops z humbiy to aCvite The iKinv. 

For, ſuppoſe, my Lord, ( whic" is not to ve ſuppoſed in every Caſe, nor do I 
ſuppoſe it in this ; but ſuppoſe thar th: re mig':r be a King of Engl.czd that (hould 
be miſ-led; (1do not ſuppoſe thar to be tae Cafe vow, | fay, but | know it 
hath been the Cale formerly ) that the King ſhould be environed with Counſellors 
that had given him evil Advice it has been objecte as a Crime agatuft ſuch evil 
Counſellors, that they would not permit and ſuffer the Great Men of the King- 
dom to offer the King their Advice How often do we ſay in Weſtminſter. Hull, 
T hat the King is deceived in his Grant ? There is ſcarce a Diy in the Term, bur 
it is ſaid in ore Court, or other ; but it was never yet thouzht an Offence to ſay 
1o: Ard what more is there in this Cie? 

My Lord, If the King was miſ-informed, or under a Miſ-apprehenſion of the 
Law, my Lords, as they are Peers, and as they are Biſhops, are concerned in it ; 
and if they humbly apply themlelves to the King, and offer him their Advice, 
where is the Crime ? | 

My Lord, Theſe noble Lords, the Defendants, had more than an ordinary Call 
to this; for, beſides tke Dnty of their Office, and the Care of the Chuich, that 
was !ncumbvent on them as Biſhops, they were here to become ACtors , for they 
were, by that Order of Council, commanded theinlelves to publiih ir, and to di- 
ſtribute it to the ſeveral Miniſters in their teveral Dioceſles, with their Comm.:nds 
to red it : ,Theretore they had moce than ordinary Reaſon to concern themielves 
11 the M ter. 

Next, We are to conſider, my. Lord, in what manner this was done ; They make 
their Application to the King, by an hamble Ferition, with all the Qecency ard Re- 
ſpeCt thar could be ſhewn ; zsking leave, firſt, to approach his Perſon ; and having 
leave, they ofter d my Lord Prelident the Matter of their Petition, that nothing 
might ſeem hard, or diſreſp«Ctful, or as if they intended any ting that was ufc 
to be avowed, When they had taken all this Care in their Approach, and bey- 
ging leave for it, they come ſecretly to the King, in private, when he was all aloac, 
and there they humbly preſent this Petition to His Majeſty. Now, now this can 
be called the Publication of a malicious and ſeditious Libel, when is was but the 
Preſenting of a Petition to the King alone: And how-it can be ſaid'to be with an [n- 
tent to ſtir up Sedition in the People againlt His Mzjelty, and to alienate the 
Hearts of his People from him, when it was in this private manner delivered to 
him kimfelt only, truly, I cannot apprehend. 

My 
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My Lord, I hope nothing of this can be thought an Offence : If the Jury ſhonld 
think that there has been Evidence ſufficiert given, to prove that my Lorus te 
Biſhops did deliver this Paper to the King, yet that is not enough to make then 
guiſty of this Information, unleſs this Paper be likewiſe found to be in Diminu- 
tion of the King's Royal Prerogative, and Reyal Authority, in diſpenſing with, 
and ſuſpending of all Laws, without ACt of Parliament : Unleſs it be found to be 
a Libel againſt the King, to tei] him, That in Parliament it was ſo and fo declared: 
And unleſs the preſenting this by way of Perition ( which is the Right of all Peo- 
ple thar apprehend themſelves aggrieved, ro approach His Majeſty by Petition ) 
be a Libelling of the King: And unleſs this humble Petition, in this manner pre- 
ſented to the King in private, may be ſaid to be a malicious and ſeditious Libel R 
with an [ntent to [tir up the People to Sedition: Unleſs all this can be found, 
there is no Man living can ever fiad my Lords the Biſhops guilty upon this lofor- 
mation. Therefore, my Lord, we will go qn, and make out this Matter that 
we have opened to your Lordſhip, if Mr. Arrorney, and Mr. Selbciror think fit to 
argue the Points that we have opened, 

- Mr. Pollixfen. Pray, my Lord, ſpare me a Word on the ſame Side. For the 
firſt Point, Ir is a Point of Law, whecher the Matter contained in this Petition be 
a Libel. The King's Council pretend it is ſo, becauſe it ſays, the Declaration is 
founded upon a Power the Parliament has declared to be illegal. But we ſay, 
that whatſoever the King is pleaſed ro ſay in any Declaration of his, it is not the 
King's faying of it, that makes it tobe Law. Now we ſay, This Declaration 
under the Great Seal, is not agreeable to the Laws of the Land ; and that for 
this Reaſon, Becaule it does, at one Blow, ſer aſide all the Law we have in 
England. ba 

My Lord, If this be denied, we mnlt a little debate this matter; for they are 
almoſt all Penal Laws ; not, only thoſe before the Reformation, but ſince ; upon 
which the whole Government, both in Church and State, does in a great meaſure 
depend. ' 

Eſpecially, my Lord, in Matters of Religion, they are all Penal Laws : For, 
by the Act of Uniformity, which my Lords the Biſhops are ſworn to obſerve, 
and adjured by an expreſs Clauſe in the Act; No Man is to preach, unleſs he be 
Epiſcopally ordained ;' no Man is to preach without a Licence. If all this be ſer 
aide, I confeſs, then it will go very far into the whole Eccleſiaſtical Government. 
If this be denied, we are ready to argue that too, 

'« £.C.F. They are todo fo till.” 

Mr. Pollixfen, My Lord, 1am ſure the Conſequence is otherwiſe, if this Decla- 
ration ſignifie any thing." And if it be the Will of the King, my Lord, the Will 
of the King is, what the Law is.* I fo be the King's Will be not conſonant to'the 
Law, it is not obliging. _ ; 

My Lord, The Caſes tht we have had of Diſpenfations, are all ſo thany ftrong 
Authorities, againſt a general, or particular Abrogation. My Lord, that is a 
Matter of Law, which it it fall out to be any way doubtful, it will be fit to have 
it debated and fetled, 

If they will ſay, that-the Penal Laws in Matters Eccleſiaſtical can be abrogated, 
or nulled, or made void pro rempore, or for Life, without the meeting of the.King 
and People in Parliament ; 1 mult confeſs, they ſay a great thing, as it is a Point of 
great Concern ; but | think, that will not be ſaid : And all that has been'ever ſaid 
in any Caſe, touching Difpenfations, proves quite the contrary, and aſſerts whar 
I affixm. For, Why ſhould any Man go about to argue, that the King may diſ- 
peaſFwith this or that particular Law, if at once he can diſpenſe with all the 
Law, by an undoubred Prerogative? This is a Point of Law, which we inſiſt 
upon, and are ready to argue with them; bur we will go on with the reſt of 
thoſe things that we have offer'd: And firſt, we will read the Act of Uniformi- 
ty, made 1 Eli:z.. that Clanſe of it, where they are ſo ſtriftly charged to ſee to 
the Execution of that Law. | | 

This At, my Lord; by the Ad of Uniformity, made in the Beginning of the 
late King': Keign, is revived, with all the Clauſes in ir, relating co this Matter. 
If then this be a Duty incumbent upon them, and their Oaths require it of them ; 
and if they find, that the Pleaſure of the King, in his Declaration, is, that which 
is not conſonafſt to this Law, what can they do? 
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Can any thing be more humble, or done with a more Chriſtian Mind, than by 
way of Petition, to inform the King in the Matter ? For | never thought ir, nor 
hath it ever (ſure) been thought by any body elſe, to be a Crime to petition the 
King: For the King may be miſtaken in the Law, fo our Books ſay ; and we, 
every Day, in Weſtminſter-Hall, argue againſt the King's Grants, and ſay, He is 
deceived in his Grants. It is the great Benefit aud Liberty, which the King gives 
to his Subjects, to argue the Legality, or lllegality of his Grants. 

My Lord, When all this is done, to make this to be a Libel, by putting in the 
Words, Malicious, Seditious, Scandalous, and with an Intent to raiſe Sedition, 
would be pretty hard. My Lord, We pray, that Clauſe of the Statute 
may be read. | 

Mr. Soll; Gen. What for ? 

Mr. Pollixfen. It is a general Law, and therefore the Court will take notice of 
it ; and we pray, the Jury may hear it read. 

Mr. Soft, Gen. 1 agree it to be as. Mr. Pollixfen has opened ; and I agree it to be as 
Sir Robert Sawyer has opened it. 

Mr. S. Pemberton. My Lord, We ſhall put it upon a ſhort Point: My Lords the 
Biſhops are here accuſed of a Crime, of a very heinous nature as can be ; they 
are here branded and ſtigmatized by this Information, as if they were ſeditious 
Libellers z when, my Lord, 'it will, in truth, fall out, that they have done no 
more than their Duty; their Duty to God, their Duty to the King, and their 
Duty to the Church, 

For, iv this Caſe, that which we humbly offer to your Lordſhip (and inſiſt 
upon it, as very plain) is this ; That the Kings of England have no power to ſuſ- 
pend, or diſpenſe with the Laws and Statutes of the Kingdom, that eſtabliſh our 
Religion, That is it, which we ſtand upon for our Defence. And we ſay, Thar 
ſuch a Diſpenſing Power with Laws and Statutes, is a thing that ſtrikes at the ve- 
ry Foundation of all the Rights, Liberties and Properties of the King's Subjedts 
whatſoever. If the King may ſuſpend the Laws of the Land, which cencern our 
Religion, Iam ſure there is no other Law, but he.may ſuſpend: And if the King 
may ſuſpend all the Laws of the Kingdom, what a Condition are all the Subjets 
in, for their Lives, Liberties and Properties? All at Mercy. 

My Lord, The King's Legal Prerogatives are as much for the Advantage of his 

Subjefts, as of himſelf ; and no Man goes about to ſpeak againſt them: But, un- 
der pretence of Legal Prerogatives, to extend the Power of the King, to ſupport 
a Prerogative that tends to the DeſtruCtion of all his Subjes, their Religion, 
and Liberties ; in that, I think, they do the King no Serviee, who go about te 
do it. 
' But now we ſay, with your Lord(hip's Favour, that theſe Laws are the great 
Bulwark of the Reformed Religion ; they are, in truth, that whith fenceth the 
Religion and Church of England, and we have ne otifer Humane Fence beſides. 
They were made upon a Fore-ſight of the Miſchief that had, and night come, by 
falſe Religions in this Kingdom z and they were intended to defend the Nation 
againſt them, and to keep them out ; particularly, to keep' out the Romiſh Reli- 
gion ( which is the very worſt of all Religions) from prevailing among us ; and 
that is the yery Deſign of the ACt for the Teſts, which 1s intituled, Ar AF to pre- 
vent Danger: that may happen from Popiſh Recuſants, 

My Lord, If this Declaration ſhould take effeft, what would be the End of it 2 
All Religions are let in, let them be what they will ; Ranters, Quakers, and the 
like 3 nay, even the Roman Cathalick Religion ( as they call it; ) which was inten- 
ded, by theſe Acts of Parliament, and by the Act of Uniformity, and @eral 
other Acts, to be kept out of this Nation, as a Religion no way tolerable, nor to 
be endured here. 

If this Declaration take effeCt, that Religion will ſtand upon the ſame Terms 
with the Proteſtant Religion. Suſpend thoſe Laws, and that Romiſh Religion, 
that was intended to be prohibited, and ſo much Care was taken, and ſo many 
Statutes made, to.prohibir it, will come in ; and all this Care, and all thoſe Sta- 
tutes go for nothing. This one Declaration ſets them all out of doors and then 
that Religian ſtands upon equal Terms with the eſtabliſhed Religion. 

My Lord, We ſay this farther, that my Lords the Biſhops have the Care of the 
Church, by their very FunCtion, and Offices z and are bound to take cFe,to keep our 
all thoſe falſe Religious that are prohibited, and deſigned tq be kept out by the 

Law. 
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Law. My Lords the Biſhops finding this Declaration founded upon a Mcer pre- 
tended Power, that had been continually oppoſed, and rejcited in Parliament, 
could not comply with the King's Command to read it. | : 

My Lord, Such a Power to diſpenſe with, or ſuſpend the Laws of a Nation, 
canaot, with any ſhadow of Reaſon, be. It is not long ſince, that ſach a Power 
was ever pretended to by any, but ſuch as have the Legulative too; for it is plain, 
that tnch a Power mult, at leaſt, be equal to the Power that made the Laws.. To 
diſpenſe with a Law, muſt argue a Power greater, or, at leaſt; as great as that 
which made the Law. | 

My Lord, It has been often ſaid in our Books, That where the King's Subjects 
are concerned 11 Intereſt, the King cannot ſuſpend, or diſpenſe with a particular 
Law. But, my Lord, how can the King's Subjects be more concern'd in Intereſt, 
than whes their Religion lies at ſtake? It has been reſolved, upon. the Stature of 
Symony, that where. the Starute has diſabled the Party to take, there the King 
could not enable him, againſt that A&t of Parliament : And ſhall it be ſaid, that 
by = I—_, he [hall enable one to hold an Office, who is difatled by the 

elt-Act * | 

My Lord, We fay, The Courſe of our Law allows no ſuch Diſpenſation; as 
this Declaration pretends to. And he that is but meanly reat! in our Law, muſt 
needs underftand this, That the Kings of England cannot ſuſpend our Laws ; for 
that would be, to ſer alide the Law of the Kingdom : And then we might be clear- 
ly without any Laws, if the King ſhould pleaſe to ſuſpend them. 

"Tis true, we ſay, the laſt King Charles was prevailed upon, by Miſ-informa- 
tion, to make a Diſpenſation, ſomewhat of the nature of this, though not ſo full 
an one z for that diſpenſed only with ſome few Ceremonies, and things of that 
nature: But the Houſe of Commons ( this taking Air) in 1662. repreſent this 
to the King, by a Petitiop. And what js it that they do repreſent ? | That he, 
by his Diſpenſation, has undertaken to do that, which nothing but an AC of Par- 
liament do; that is, the diſpenſing with Penal Laws; .which is only to be 
done by A&t of Parliament. And thereupon it was thought fit, upon the King's 
Account, to bring in an ACt for it, in ſame Caſes. 

My Lord, The King did then, in his Speech to the Parliament (which we uſe, 
as a great Argument againſt this Diſpenſing Power ſay this, © That, conſide- 
« ring the Circumſtances of the Nation, he could with with all his Heart, that be 
«© had ſuch a Power, to diſpenſe with ſome Laws , in ſome Particulars. And 
thereupon, there was a Bill, in order to an Act of Parliament, brought in, giving 
the King a Power to diſpenſe ; but, my Lord, with a great many Qualifications. 
Which ſhews plainly, that it was taken by the Parliament, thaz he had no Power 
to diſpenſe with the Laws, of himſelf. 

My Lord, Afterwards, in 1672. the King was prevailed upon again, to grant 
another Diſpenſation, ſomewhat larger. Þ 

L.C. F. Brother Pemberton, 1 would not interrept you, but we have heard of 
this over and over again already. | 

Mr. S, Pemberton. Then, ſince your Lordſhip is ſatisfied of theſe things (a9 1 
preſume you are) elſe I ſhould have gone on, | have done, my Lord. 

Mr. S. Levinz, But, my Lord, we ſhall go a little higher than that, and ſhew, 
that it bas been taken all along, as the ancient Law of England, that ſuch Diſpen- 
ſations ought to be by the King and the Parliament, and not by the King alone. 

Mr. Sell. Gen. My Lord, if you will admit every one of the Council to Speech it, 
before they give their Evidence, when ſhall we come to an End of this Cauſe? 
We ſhall be here till Midnight. 

L.C.7F. They have no Mind to have au End of the Cauſe, for they kave kept it 
three Hours longer than they need to have done, 

Mr. S. Pemberton. My Lord, This Caſe does &quire a great deal of Patience. 

L. C. F. It does fo, Brother; and the Court has had a greas deal of Patience : 
But we mult not ſit here only to hear Speeches. 

Mr. Att. Gen. Now, after all their Speeches, of two Hours long, let ther read. 
any thing, if they have it. 

Sir Rob. Sawyer. We will begin with the Record of Richard the Second 
Call William Fiſher. 


William Fiſher, Clerk ro 14, Ince, ſworn. 
BL. CF. 
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L.C. F. What do you ask him? 
Sir Rob. Sawyer. Shew him that Copy of the Record. 


The Record was then ſhewn him. 


L.C. F. Where had you thoſe, Sir? 

Mr. Fiſver. Among the Records in the Tower. 

L. C.F. Are they true Copies ? 

Mr Fiſher. Yes, my Lord. 

L. C. F. Did you examine them by the Record ? 

Mr. Fiſher. Yes, my Lord. 

Sir Rob. Sawyer, Then hand them in 3 put them in. 

Clerk, reads. Ex Rotulo Parliamenti de Anno Regni Regis Richardi Secundi XV, 
N* 1. My Lord, It is written jn Frexch, and I ſhall make bur a bad Rea- 
ding of it. , 

Sir Sam, Aſtrey. Where 1s the Man that examin'd it ? 
ſtand French ? 

Mr. Fiſher. Yes, my Lord. 

Sir Rob. Sawyer. The Record 1s in another Hand than this ; they may eaſily 
read it. 

Mr. Soll. Gen. Who copy*d this Paper e 

Mr. Fiſher. 1 did examine it. 

Mr. Soll, Gen. What did you examine it with ? 

Mr. Fiſher. 1 look'd upon that Copy, and Mr. Halſtead read the Record. 

L.C.F. Young Man, read out, 

Fiſher reads. Vendredy Lende maine del Almes qweſtoit le primier jour 

Mr. Soll. Gen., Pray, tell us what it is you would have read ? 

Mr. S. Levinz, I'll tell you what it is, Mr. Solliciror : *Tis the Diſpenſation 
with the Statute of Proviſors: And the Act of Parliament does give the King, a 
Power to diſpenſe, till ſuch a time. | 

Mr. Sel. Gen, Don't you think the King's Prerogative is affirmed by many As 
of Parliament? Hed, 

Mr. 5. Levint: If the King could diſpenſe without an Act of Parliament, what 
. need was there for the making of it ? 

Mr. Sol. Gen. Mr. Serjeant, We are not to argue with you about that yet. 

L.C. F. Read it in Eng/iſh, for the Jury to underſtand ir. 

Mr. Fiſher. My Lord, I cannot uygdertake to read it ſo readily in Engliſh. 

Mr. 7. Powel, Why don't you produce the Records that are mentioned in the 
Petition, thoſe in King Charles the Second's time ? 

Mr. S. Levinz, We will produce our Records in Order of Time, as they are. 

Sir Sam. Aſtrey. There is the Clerk of the Records of the Toner, Mr. Halſtead, 


will read it very well in French, or Engliſh. 


Do you under- 


Then Mr. Halſtead was ſworn to interpret the Records into Engliſh, accor- 
ding to the beſt of his Skill and Knowledge ; but not reading very readi- _ 
ly a true Copy of the Record in Ergliſh follaws, out of the Rolls 
of Parliament, in the 15th Year of King &ichard the Second, Numero 
Primo. 


cc Fido: the Morrow of All Soxls, which was the firſt Day of this Parlia- 

© ment, holden at Weſtminſter, in the fifteenth Year of the Reign of our 
« lord, King Richard the Second, after the Corqueſt, the Reverend Father in 
*© God, the Archbiſhop of York, Primate and Chancellor of Zuglazd, by the King's 
* Commandment, being preſent in Parliament, pronounced and declared, very 
& novly and wiſely,the Cauſe of the Summons of this Parliament : And ſaid, Firſt, 
* That the King woyld, that holy Church principally, and afterwards the Lords 
© Spiritual and Temporal, and alſo the Cities and Burroughs, ſhould have and 
© enjoy their Liberties and Franchiſes, as well as they had them, and enjoyed 
* them, in the Time of his Noble Progenitors, Kings of Englznd, and alſo, in 
© his own Time. And afterwards ſaid, The Summons of this Parliament was 
«* principally for three Occaſions : The firſt Occaſion was, To ordain how the 
& Pezcc and Quiet of the Land, which have heretofore been greatly blemiſhed and 
* diſturbed, 
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** diſturbed, as well by Detraftion and Maintenance, 2s otherwiſe, might be bet- 
* ter holcen and kept, and the Laws better executed, and the King's Commands 
& b-tter obeyed. The ſecond Occation was, To ordain and ſee how the Price of 
* Wools, wiici 1s, beyond meatire, leſſened and impaired, might be'better amen- 
** ded and mhaunced. And alfo, That incaſe the War ſhould beginagain, ac the End 
* of the preſent Truce, to wit, at the A{umption of our Lady next coming, to or- 
&« dain and fee, how and whereby the ſaid War may be maintained at the leaft 
*© Charge of the People. And the third Occalion was, touching the Statutes of 
& Provitors, To ordain and fee how our Holy Father might have that which to 
<« him belongs ; and the King, that which belongs to him, and to his Crown ; ac- 
* cording, unto that, Render unto Czlar the things that are Czſar's, and unto God the 
« rhings wich are God's, ? 


Then the other Record of Richard the Second. was read as follows, out of the 
Rolls of Parliament, the fifteenth Year of King Richard the Second (N* 8.) 


« Be it remembred, touchiog the Statute of Proviſors, That the Commons, for 
© the great ConhyJence which they have in the Perſon of our Lord the King, and 
& jn his moſt excellent Knowledge, and in the great Tenderneſs which he bath for 
&« his Crown, and the Rights thereof ; and alſo, in the noble and high Diſcre- 
<« tjons-of the Lords, have aſſemred, in full Parliament, that our ſaid Lord the King, 
& by Advice and Aſlent of the faid Lords, may wake ſuch Sufferance, touching the 
&« ſid Statute, as ſhall ſeem to him reaſonable and profitable, until the next Parlia- 
<« ment, ſo as the ſaid Statute be nor repealed in no Article thereof : And that all 
&© thoſe who have any Benefices by force of the ſaid Statute, before this preſent 
« Parliament z and alſo, Thar all thoſe, to whom any Aid, Trarquility, or Ad- 
« vantage is accrued, by virtue of the ſaid Statute of the Benefices of Holy Church 
© (of which they were heretofore in Poſleſſion) as well by Preſentation, or Col- 
«lation of our Lord the King,as of the Ordigaries,or Religious Perſons whatſoever, 
© or by any other mauner or way whatſoever ; may freely kave and enjoy them,and 
& peaceably continue their Pollefſion thereof, without being ouſted thereof, or any 
&« ways challenged, hindred, . moleſted, diſquieted, or grieved hereafter, by any 
& Proviſors, or others, agaiolt the Form and EffeCt of. the Statute aforeſaid; by 
© reaſon of the ſaid Sufferance in any time to come. And mereover, That the ſaid 
* Commons may diſagree at the next Parliament, to this Sufſerance, and fully reſort to the 
&« (aid Statute, it it thall ſeem good to them to do it : With Proteſtation, That this 
« Afſent, which is a Novelty, and has not been done before this time, be-not drawn into 
« Fxample or Conſequence for 1ime t0come. And they prayed our Lord the King, 
<« that the Proteſtation might be entred of Record, in the Roll of the Parliament; 
« And the King granted, and commanded to do it. 


Mr. S. Levinz. Now, my Lord, we will go on, This was in Richard 
the Second's Time : And a Power is given by the Commons, to the King, with 
the Aſlent of the Lords, to diſpenſe, but only to the next Parliament ; with a 
Power reſerved to the Commons ; aud to diſagree to it, and retraCt that Conſent 
of theirs the next Parliament. 

Sir Geo. Treby. The Statuce of Praviſors was and is a Penal Law, and concerning 
Fccleſiaftical Matters too 3 viz. The Collating and Preſenting to Archbiſhopricks, 
Biſhopricks, Benefces, and Dignities of the Church : And in this Record, now 
read, the Parhament give the King a limited Power, and for a ſhort Time, to diſ- 
penſe with that Statute. But, to obviate all Pretence of ſuch a Power's being in- 
herent in the Crown, as a Prerogative, they declare, (1.) That it was a Novelty; 
that is as much as to ſay, That the King had no ſuch Power before. (2.) That ir 
ſhould not be drawn into Example; that 1s to ſay, That he ſhould have no ſuch 
Power for the tuture. 

Mr. S. Lezinz. Now we will go on to the Records mentioned in the Petition ; 
thoſe in the lait King's Time, in 1462, and 1672 and that in this King's Time, 
t 1685. Where 1s the Journal of the Houſe of Lords ? 


Mr, Walker ſworn. 


L. C. F. Is that the Bool: of the Houſe of Lords ? : 
Ft Mr. Walker, 
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Mr. Walker. It is the Journal of the Houſe of Lords. 
- L.C.F. ls it kept by you ? 

Mr. Waker. Yes, my Lord. 

L.C. F. Where is it kept ? 

Mr. Walker. In the uſual place, here in Weſ#minſte?. 

Mr. Soll. Gen. W hac is that ? 

Mr. S. Levinz. It is the Journal of the Houſe of Lords. ——— But, my Lotd, 
there is one thing that is mentioned in the laſt Record that is read, which is worth 
your Lordſhip's, and the Jury's Obſervation ; Thar it 1s declared a Novelty, and 
2a Proteſtation, that it ſhould not be drawn into Precedent for the future, 

L.C.F. That has been obſerved, Brother : Let us hear your Record read. 


Clerk reads, — Dje Mercurii 18* die Februarii, 1662, 


« His Majeſty was preſent this Day, ſitting in the Regal Crown and Roves, 
© the Peers being likewiſe in their Robes: The King gave Order tothie Gentle- 
* man- Uſher of the Black Rod, to ſignifie to the Houſe of Commons his Pleaſure, 
{© that they preſently come up, and attend His Majeſty, with their Speaker ; who 
& being preſent, His Majeſty made this Speech following, 


&« My Lords, and Gentlemen 


ws I Am very glad to meet you here again,having thought the Time long ſince we 
« parted, and often wiſhed you had been together, to help me in ſome Occa- 

© fjons which hare fallen out: I need not repeat them vnto you, you have all had 
© the Noiſe of them in your ſeveral Countries z and, God be thanked, they were 
© but Noiſe, without any worſe EffeCts. ; 

* Tocure the Diſtempers, and compoſe the differing Minds that are yet amongſt 
& us, I ſet forth my Declaration of the 26th of December. In which you may ce, 
&* I am willing to ſer Bounds to the Hopes of ſome, and to the Fears of others ; of 
& which, when you ſhall have examined well the Grounds, I doubt not bur | ſhall 
<© have your Concurrence therein. T he truth is, lam, in my Nature, an Enem 
© toall Severity for Religion and Conſcience, how miſtaken ſoever it be, when it 
© extends to Capital and Sanguinary Puniſhments ; which, I am told, were began 
© in Popiſh Times. Therefores when | ſay this, I hope I (hall not need to warn 
&« any here, not to inferr from thence, that I mcan to favour Popery. I muſt con- 
<< fels to you, there are many of thar Profeſſion, who, having ſerved my Father, 
< and my ſelf very well, may fairly hope for ſome part in that Indulgence, I would 
« willingly afford to others who diſſent from us. But let me explain my ſelf, leſt 
< ſome miſtake me herein, as | heard they did in my Declaration : 1am far from 
© meaning by this, a Toleration, or Qualifying them thereby to hold any Offices, 
* or Places of Truſt in the Government. Nay, further 1 delire ſome Laws may 
©* be made, tchinder the Growth and Progreſs of their Doctrine. 

© I hope you have all ſo good an Opinion of my Zeal tor the Proteſtant Reli- 
** gion, as | need not tell you, | will not yield to any therein, not to the Biſhops 
<* themſelves ; nor in my liking the Uniformiry of it, as it is now eſtabliſhed ; 
© which being the Standard of our Religion, muſt.be kept pure, and uncorrupted, 
© free from all other Mixtures. And yer, if the Diſſenters will demean themſelves 
©< peaceably and modeſtly under the Government, I could heartily wiſh, I had ſuch a Power 
© of Indulgence 10 uſe upon Occaſion. ——— | 


Sir Geo. Treby. Pray Sir, read that out diſtinQtly. 


Clerk reads. * I could heartily wiſh I had ſuch a Power of indulgence to 
< uſe upon Occaſion, as might not needleſly force them out of the Kingdom ; or, 
* ſtaying here, give them Cauſe to conſpire againſt the Peace of it. 


* My Lords, and Gentlemen : 

* It would look like Flattering in me, to tell you, in what degree I am confident 

* of your Wiſdom and Afﬀettion in all things that relate to the Greatneſs and Pro- 
** ſperity of the Kingdom. If you conſider well what is beſt for us all, 1 dare ſay, 
© we ſhall not diſagree. [ have uo more to ſay to you at preſent, but, once again, 
* to bid you heartily welcome. 


/ 


Mr. Finch. 


$aiS 


Mr. Finch The next tliing we ſhall ſhew you is, that after the King had made 
this Speech, and wiſhed he had ſuch a Power of Indulgence to uſe upon Occaſion, 
there ws 2 Bill in the Houſe of Lords brought in, to enable the King to diſpenſe 
with ſeveral Laws: We ſhall hew you the Journal, where it was Read and Comi- 
mitted ; but further than that it went not. 

L C. 7. What Uſe do you make of this, Mr. Finch ? 

Sir K65. Sawyer. You may eaſily apprehend the Uſe we ſhall make of it. (The 
King, in his Speech, ſays, He wiſh'd he had ſuch a Power; ) the Houſe of Lords 
thought he had not; aud therefore they order'd a Bill to be bronght in, to enable 
him. — Read the Journal of the Lords, of the 13th of March, 1662. 


Clerk reads. Die Veneris XI11* 4ie Martii, 1662. a 


« After ſome Debate, whether the Houſe ſhonld be put into a Grand Com- 
& mitree, for the further Debate of the Bill concerning His Majeſty's Power in Ec- 
« c!efiaſtical Affairs, it was put to the Queſtion z (viz. ). 

* As many of your Lordihips as would have this Houſe adjourned, and put into 
*© a Committee, to conlider of the ſaid Bill, ſay, Content ; others, Nos Contenr. 

&« Paſſed in the Affirmative. 

* And then. the Lord Chamberlain of the Houſhold was direfted to take the 
&* Chair, as lormerly , which he did accordingly. 

« And after Debate, the Houſe was reſumed, after the Grand Committee had 
© 2ppointed a Sub-Commi tee, touching the faid Bill. 


Sir Rob. Sawyer. This is all in the Journal of the Houſe of Lords, about this 
Marter .— We will now ſhew you the Bill it ſelf. 


Clerk reads. © An Att concerning His Majeſty's Power in Eccleffaſtical Affairs. 


&« WW Hereas divers of His Majeſty's Subjelts, through Error of Judgment, and 

* mi{-guided Conſciences ( whereunto the Licentiouſneſs of theſe late nn- 
« happy Times have much contributed ) do not conform themſelves to the Order 
« of Divine Worſhip and Service eſtabliſhed by Law ; and although His Majeſty 
< 2nd both Hovſes of Parliament are fully ſatisfied, that thoſe Scruples of Con- 
<« ſcience, from whence this Nonconformity ariſerh, arg ill grounded ; and thar 
« the Government of the Church, with the Service thereof ( as now eſtabliſhed ) 
<« js the beſt that is any where extant, and moſt effeftual to the Preſervation of 
<« the Proteſtant Religion: Yet hoping that Clemency and Indulgence may, in 
« time, wear aut thoſe Prejudices, and reduce the Diſſenters to the Unity of the 
« Church ; and conſidering that this Indulgence, how vecellary ſoevever, cannor 
« be diſpenſed by any certain Rule, but muſt vary, according to the Circumſtan- 
© ces of Time, and the Temper and Principles of thofe, to whom ir is to be 
&« granted ; and His Majeſty being the beſt Judge, when, and to whom this In- 
« dulgence is to be diſpenſed, or as may be moſt confiſtent with the pablick Peace, 
« 2nd without juſt Cauſe of Offence to others ; and to the end His Majeſty may 
<« be enabled to exerciſe it with univerſal Satisfaftion, Be it Enafted by the King's 
« Moſt Excellent Majeſty, by Advice, and with the Conſent of the Lords $piri- 
©« tnal and Temporal, and Commons, in this preſent Parliament aſſembled, and 
« by the Authority thereof, That the King's Majeſty may, by Letters Patents un- . 
& der the Great Seal, or by ſuch other Ways as to His Majeſty (hall ſeem meer, 
« diſpenſe with one Act, or Law,made the laſt Seſſion of this preſent Parliament (intituled, 
& An Att for the Uniformity of Publick, Prayers, and Adminiſtration of the Sacraments, 
's ard other Rites and Ceremonies ;, and for Eſtabliſhing the Form of Making, and Ordas- 
& ning, and Conſecrating Biſhops, PriefFs and Deacons in the Church of England) and 
& with any other Laws or Statutes concerning the ſame; or requiring Oaths, or 
« Subſcriptions; or which do enjoin Conformity to the Order, Diſcipline and 
« Worſhip eſtabliſhed in this Church, and the Penalties in the ſaid Laws impoled, 
« or any of them: And may grant Liſences ro ſuch of His Majeſty's Subjedts of the 
« Prote(tant Religion, of whoſe inoffenſive and peaceable Diſpoſition His Majeſty 
&« ſhall be perſwaded, to enjoy and uſe the Exerciſe of their Religion and Wor- 
« ſhip, though differing from the publick Rule; ( the aid Laws and Statutes, or 
« any Diſabilities, Incapacities, or Penalties, in them, or any of them contained, 
*« or any Matter or Thing to the contrary thereof notwithſtanding.) 


Provided 


FATE ] 


& P;ovided alw.ty:, and be it Enatted, That no ſuch Indulgence, Licence, or Dif. 
&« penſation hereby ro be granted, ſhall cxrerd, or be conſtrued to extend ro the Tolera. 
&« ring, or Permitting the Vſe or Excrciſe of the Pepiſh, or Roman Catholich Religion in 
& this Kingdom ; or 10 enable any Perſon or Perjons, to wild orexerciſe any Tlace or 
&« Office of publick, Truſt within this Kingdom, who, at the Beginning of this pre- 
&« ſent Parliament, were, by the Laws and Statutes of this Realm, diſenabled 
&© thereunto ; nor to exempt any Perſon or Perſons from ſuch Penalties, as are by 
« Law to be inflicted upon ſuch as ſhall pablich er preach any thing to the Depra- 
& yation, or Derozation of the Book of Common Prayer, or the Government, Or- 
& der and Ceremonies of the Church eſtabliſhed by Law. 

«M Provided alſo, and be it Enalfted, That no ſuch Licence or Diſpenſation ſtall ex- 
& tend to make agy Prieſt or Miniſter capable of any Eecl:ſiaſtical Living or Benefice, 
&« with Cure, who ſhall not, before rhe Archbiſhop of the Province, or Biſhop of 
© the Dioceſs, where he lives, makg /e.ch Suvſcripzon to the Articles of Religion, as is 
<« enjoined by the Statute of the i 3th of E12aberh, made for Reformation of Dif- 
< orders in the Charch. Mor ſhall extend, or be conſir:ed to extend to diſpenſe with 
& the Book of Common Prayer : But that the ſaid Book ſhall be conſtantly read in all 
© the Cathedral and Collegiate Churches, and in all the Pariſh- Churches, and pub- 
© lick Chapels. 


| Sir Rov. Sawyer, Here your Lordſhip ſees what the Lords did in this Matter. — 
We ihall now ſhew you, out of the Commons Journal, what they did, concer- 
ning this Speech of the King. ——— Shew the Journal of the 25th of Feb-aary 
1662, 


Ar. Jodrell ſwerr. 


L.C. 7. Did you examine that, Mr. Joarcl! ? 
Mr Fodrell, It is the Original Eook, 


The Book. delivered into the Court. 


Clerk reads. Die Mercurii XXY* die Februarii, 15 Car. Il. Reſolved, that it be 
preſented. . 


Sir Rob. Sawyer, You muſt begin above. The Houſe then took into 
Debate 


Clerk reads. © The Houſe then took into Debate the Matter touching Indut- 
* gence to Diſſenters, from the Act of Uniformity. 
* The Queſtion being put, that the Preſent Debate be adjourned till To- 
Morrow Morning. | 


« The Houſe was divided. 


© The Teas Went Out. 
Sir John Goodrick,, 5 


and do Tellers for the Noes z; with the Noes, 16t. 
Sir William Lowther, 


* Sir Richard Temple, 


- = STeller for the TeasY with the Tees, 119. 
* Sir John Talbatr, 


* And ſo it paſſed in the Negatiye. 


« Reſolved, &c. 


©* That it be preſented to the King's Majeſty, as the humble Advice of this 


** Houſe, That no Indulgence be granted to the Dillenters, from the Att of Uni: 
© formity=- 


Mr. Soll. Gen. Does your Lordlhip think it to be Evidence ? 
L.C.7. Let them read it, Mr. Sollicztor, that we may hear what it is. 


C {41k 


SSD 
Clerk reads on. 
© Ordered that a Committee be appointed to colle& and bring in the Reaſons of this 
© Houſe for this Vote, upon the preſent debate; to be preſented to his Majeſty, and that 
© the nominating of the Committee be adjourned till to morrow morning, 
Sir Rob. Sawyer. That's all, "5 


Mr. $. G. Pray, if there be any thing more, read on z you ſhall not parcel out a Re- 
cord, and take, and leave what you will. | | x HE 

Mr. Finch. Did not you parcel out our Petition ? 

Mr. $. G. Read on, it there be any thing about this matter. 

Clerk, That 1s all. | 

Sir Rob. Sawyer. Turn to the 27th of Februdry, 1662. 

Clerk reads. ' Veneris xxvii. Februarii xv. Car. I. | 


© Sir Heneage Finch reports from the Committee appointed to colle& and bring in the 
© Reaſons of the Houſe for their Vote of Advice to the King's Majeſty 3 and in the cloſe 
© of thoſe Reaſons to add, That the Houſe will affiſt his Majeſty with their Lives and For- 
© tunes, and to pen an Addreſs to his Majeſty for that purpoſe; the ſeveral Reaſons and Ad- 
* dreſs agrecd by the Committee in writing, he read in his place, and did after bring up, 
© and dehver the ſame in at the Clerk's Table; | & | 

* The Firſt Paragraph was read, and upon the queſtion agreed to. 

© The Second Paragraph was read, and upon the queſtion agreed to. 

© The Third was read, and upon the queſtion agreed to. 
- Sir Rob. Sawyer. Go over that, and: go to the Addreſs it ſelf. 


Clerk reads. © May it pleaſe your moſt Excellent Majeſty : 

* We your Majeſty's moſt Dutiful and Loyal Subjets, the Knights, Citizens and Bur- 
© peſſes of the Hcuſe of Commons, in - Parliament afſembled, having with all fidelity and 
* obedience confidered of the: ſeveral matters compriſed in your Majeſty's 'Jate Gracious 
© Declaration of: the 26th of December laſt ,' and your moſt Gracious Speech at the begin- 
© ning of this preſent Seſſion; Do in the firft place for our ſelves, and in the names ot all 
© the Commons of England , render unto your Sacred Majeſty the' tribute of our moſt 
© hearty thanks for that infinite Grace and Goodneſs wherewith your Majeity hath becn 
© pleaſed to publiſh your Royal Intention of adhereing to your Ad of Indempnity and 
< Oblivion by. a conttant +nd religious obſervance of it ; and our hearts are further en- 
© larged in, theſe returns of Thankſgiving, when we confider your Majeſty's moſt Princely 
© and HeroFk protetlion of relying upon the Aﬀections of your Peoplc,” and the abhorring 
© all forts of Military 'and Arbitrary Rule : but above all, we can never enough remember 
© to the honour of your Majeſty?s Picty, and our dwn unſpeakable Comfort, thoſe tolemn 
© and moſt endearing Invitations of us your Majeſty's Subjects, to prepare Laws to be pre- 
© ſented to your Majclty againſt the growth and: increaſe of Popery ; *and withal, to provide 
© more Laws againtt Licenciouſneſs and Impiety, at the fame time declaring your own Re- 
© ſolutions for maintaining the Aﬀ of Uniformity : and it becomes vs always to ac- 
© knowledg and admire your Majeſty's Wildom' in this your Declaration, whereby your 
© Majcliy is pleaſed to reſolve. not only by fumptuary Laws, . but by your own Royal Ex- 
© ample of Frugality, to refirain that excels in. mens Expences, which is grown ſo ge- 
© neral, and ſo exorbitant, and to dire& our endeavours to find out ht” and proper Laws 
© for advancement of Trade and Commerce. | 

© After all this, we molt humbly beſcech-your Majeſty to believe 3 That it is with wetreme 
© unwillingneſs and reluctancy of heart that we are brought to differ from any thing which your 
© Majeſty bath thought fit to propoſe 5 and though' we do no ways doubt biit that. the unr-a- 
© ſonable d:{tempers of mens Spirits, and the many Mutinies and Conſpitacies which were | 
© carried on during the late intervals of Parliament , did reaſonably encline your Majetty to 
© endeavour by your Declaration to give ſome allay to thoſe ill humours.” till the Parlia- 
5 ment aſſembled, and the hopes of an Indulgence, if the Parliament thould-confent to it, 
© eſpecially ſeeing the Pretenders to this Indulgence did ſtem to m:e fence title to it by ver- 
© tue of your Majeſty's Declatation from Bredah z Nevertheleſs, we your Majeſty"s moſt Drrifid 
© and Loyal Subjetts, who are now returned to 'ſerve in Parliament from thote ſcycral parts 
© and places of your Kingdom, for which we are cho!en, Do humbly offer it to your Mafifty 3 


© oreat Wiſedom, that it is in no ſort adviſcable 1bat there .be any Indulgence to ſuch perſons who 
Gg preſume 


( 114 )) 
©) yeſame to diſſect from the Aft of Uniformity, and Religion eſtabliſhed (for thele Rea: 
ons. ) 
© We have conſidered the nature of your Majeſty's Declaration from Bredah , and arc 
humbly of opinion, That your Majefty ought not to be preſſed any further, 


© Becauſe it is not a Promiſe in it ſelf, but only a Gracious Declaration of your Majeſty's 
L Intentions to do what in you lay, and what a Parliament ſhould adviſe your Majeſiy to 
t do, and no ſuch Advice was ever given, or thought fit to be offered z nor could it be other- 
t wiſe underſtood, becauſe there were Laws of Uniformity then in being, which could not 
© be diſpenced with but by Act of Parliament. 


Sir Rob. Sawyer. This is all that we read this for; your Lordſhip and the Jury ſee what 
is here declared by the Parliament, That the A& of Uviformity could not be diſpenſed 


with, without an A of Parliament. 


Next, My Lord, we ſhall ſhew you what was done in the Year 1672, —— Read the 
King's Speech the 5th of February, 1672. 

The Journals of the Lords Houſe were delivered in. 

Clerk, reads. © Die Mercxrii, 5. Febr. 1672, 


© My Lords and Gentlemen, 

<T am glad to ſee you here this day. I would have called you ſooner together, but 
© that I was willing to eaſe you and the Country, till there were an abſolute ne- 
© celſity. 

© Since you were laſt here, I have been forced to a moſt important, neceſſary and ex- 
© penfive War, and I make no doubt but you will give me ſuitable and effeQual athiltance 
© to go through with itz I refer you to my Declaration for the cauſes, and indeed the ne- 
* ceflity of this War ; and ſhall now only tell you, That I might have digeſted the Indig- 
© nities to my own Perſon, rather than have brought it to this Extremity , if the In- 
© tereſt as well as the Honour of the whole Kingdom had not been at/ ſtake z and if I 
© had omitted this ConjunRure , perhaps I had not again ever met with the Lke ad- 
© vantage. | 


© You will find that the laſt Supply that you gave me, did not anſwer ExpeQation 
* for the ends you gave it, the payment of my Debts z therefore I mult in the next place 
* recommend them again to your ſpecial Care. 


* Some few days before I declared the War, I put forth my Declaration for Indulgence 
* to Diſſenters, and have hitherto found a good effe&t of it, by ſecuring my peace at home, 
* when I had war abroad z There is one part in it, that has been ſubje to Miſconſtru- 
* tions, which is that concerning the Papiſts, as if more liberty was granted to them 
* than to other Recuſants, when *tis plain there is leſs ; for the others have publick Places 
* allowed them, and I never intended that they ſhould have any, but only have the free- 
* dom of their Religion in their own Houſes, without any concourſe of others; and I could 
* not grant them leſs than this, when I had extended ſo much more Grace to others, 
* moſt of them having been loyal, and in the ſervice of me and the King my Father : And 
* in the whole courſe of this Indulgence I do not intend that it ſhall any way prejudice 
© the Church, but I will ſupport its Rights, and It in its full power. 


* Having faid this, I ſhall take it very ill to receive contradiftion in what I have done 3 
*and I will deal plainly with you, I am reſolved to ſtick to my Declaration. 


* There is one Jealouſie more which is maliciouſly ſpread abroad , and yet ſo weak 

* and frivolous, that I once thought it not of moment enough to mention but it may 

, have gotten ſome ground with fome well-minded people, and that is, That the Forces 

: which I have raiſed in this War were deſigned to controul Law and Property 3 I wiſh I 

X had had more Forces the laſt Sommer, the want of them then, convinces me, I muſt 

raiſe more againſt this next Spring; and 1 do not doubt but you will conſider the 
© charge of them in your Supplies. 


©] wil 
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©I will conclude with this aſſurance to you , That IT will praſerve the true Reformed 
* Proteſtant Religion, and the Church, as it is now Eltabliſhed in this Kingdom, and 
© that no Mans- Croperty or Liberty thall ever be invaded. I leave the reſt to the Chaii- 
* ccllor. 


Mr. $S. Pemb. Now go to the Journal of the Commons of the 14th of February , 

1672, 
The Journal put in. 

Clerk, Reads, *Veneris xitij. die Februarii, 1672. 

© Mr. Pozple Reports from the Committee appointed to prepare, and draw up a Petition 
* 2nd Addreis to his Majeſty , The ſaid Pctition and Addreſs, which he read in his 
* place, and afterwards delivered the fame in at the Clerks Table, and the ſame being again 
«twice read, is as followcth, (viz) 


© Moſt Gracious Sqvereign, | 

 ©We your Majcſties moſt Loyal and Faithful Subje&s, the Commons Aſſembled in 
© Parliament, do in the firlt place, as in all Duty bound, return your Majeſty our mott 
* humble and hearty Thanks, for the many Gracious P:omiſes and Afſurances which 
© your Majeſty has ſeveral times during this Preſent Parliament given to us, That your 
© Majcſty would Secure and Maintain unto us the true Reformed Protetiant Religion, our 
* Libertics and Properties, which moſt gracious Aſſurances your Majeſty out of your great 
* Goodnels has been pleated to renew unto us, more particularly, at the Opening of this 
© preſent Sethon of Parliament. 

* And further, we crave leave humbly to repreſent, That we have with all Duty and 
*Expedition, taken into our Conſideration, the ſeveral parts of your Majetties laſt Speech 
©to us; and withal, the Declaration therein mentioncd, for Indulgence to Diſſtnters, dated 
* the 15th of March laſt: And we find our ſelves bound in Duty to infozm 
< pour Majeſty , That Penal Statutes in Matters Eccleſiaſtical, 
© cannot be Suſpended but by Act of Parliament. 

© Ie therefore , the Knights, Cittizens and Burgeſſes: of your Majeſties Houſe of Com- 
<mons, do moſt bumbly beſeech your Majeſty , That the ſaid Laws may bave their free Courſe , 
© until it ſhall be otherwiſe provided for by A@ of Parliament. And that your Majeſty would 
© praciouſly be pleaſed to give ſuch DireCtions herein , that no Apprehenſions ar. Jea- 
© louſies may remain in the Hearts of your Majeſtics good and faithful Subjects. 


Reſolved, &c. 
©That this Houſe doth. agree with the Committee in the Petition and Addreſs by them 


© drawn up, to be preſented to his Majelty, 


Sir Rob. Sawyer. Now turn to the 24th of Febraary, 1672. in the ſame Book. 

Clerk, Reads. - © Lane 24th of February, 1672. | 

© Mr. Secretary Coventry Reports and Preſents in Writing from his Majeſty, his Anſwer to 
© the humble Petition and Addreſs of this Houſe, which was thrice read, and the Matter 


© debated, and is as followeth , (ziz.) 


CHARLES R. | | 
, I'S Majeſty hath reccived an Addreſs from you, and he hath ſeriouſly conſidered 
n of it, and returns you this Anſwer, That he is very much troubled , that that 
© Declaration which he put out for ends ſo neceſfary, for the quiet of his KingdOm, and 
© eſpecially in that ConjunQure, ſhould have proved the Caule of diſquict ia his Houſe of 
© Commons, - and give occalion to the queſtioning of his Power in Ecclchialitcks, which he 
© tinds not done in the Reigns of any of his Anceſtors: He is ſure he never had thoughts 
© of uling it otherwiſe than as it hath been intruſted in him, to the 'iPeace and Eltablith- 
© ment of the Church of England , and the eaſe of all his Subjects in gencral. Neither 
© does he pretend to the Right of Suſpending any Laws, wherein the Properties , Rights or Liber- 
© ties of any of bis Subjeds are concerned, nor to alter any thing in the eſtabliſhes DoGrine or Diſct- 
* pline of the Church of England. But his only defign in this, was to take off the Penalties 
© the Statutes inflicted upon Diſſenters, which he believes when well conſidered of, you 
© your ſelves would not wiſh executed according to the Rigour and Letter of the Law ; 


© neither hath he done this with any thought of avoiding or precluding the Advice of his 
© Parliament 


ES 


* Parliatnent 3 and if any Bill ſhall be offered, which ſhall appear more proper to attain the 
© aforeſaid Ends, and ſecure the | Peace of the Church and Kingdom, when tendred in 
* due manner to him, he will ſhe how readily he will Concur in all ways that ſhall ap- 
* pear good for the Kingdom, 


Sir Rob, Szr2y:y. Turn to the 26th of Februzry, 1672, 

Clerk,xead, * Die Mercurii xxuj. February, 1672. 

© Mr. Powle Reports from the Committee , appointed to conſider of an Anſwer to re- 
© turn to his Maj-{iies laſt Mcſſage, upon the debate of the Houſe, an Anſwer agreed by 
* the Committee, and drawn up, and put into Writing , which he read in his place, and 
© then dclivercd the fame in at the Clerks Table, where it was twice read, and is as fol- 
© loweth, (viz.) | | 


Moſt Gracions Sovereign, 

E your Majcſiics moſt Humble -and Loyal Subjeds, the Knights , Citizens and 
; Burgeſſes in this preſent Parliament Afembled, do render to your molt Sacred 
* Majeſiy, our molt dutiful Thanks, for that to our unſpeakable Comfort, your Majeliy 
* has bcen pleaſed fo often to reiterate unto us thoſe gracious Promiſes and Aſſurances of , 
© maintaining the Religion now Eftabliſhed , and the Libertics an! Properties of your 
© People; and we do not in the leaſt Meaſure doubt but that your Majeſty had the ſame 
© pracious Intention in giving Satisfaction to your Subjects, by your Anſwer to our laft 
* Petition and Addreſs; Yet upon a ſerious Conſideration thereof, We find that the ſaid 
© Anſwer is not ſufficient to clear the Apprehenfions that may juſtly remain in the minds of your 
* People, by your Majeſties having claimed a Power to ſuſpend Penal Statutes in Matters Eccleſi- 
* aftical, and which your Majeſty does ſtill ſcems to aſſert in the ſaid Anſwer, to be intruſted in the 
© Crown , and never queſtioned in the Reigns of any of your Ancrſt»s, Wherein we humbly 
© conceive your Majeſty has been very much Miſinformed : Since no ſuch Power ever was 
© olaimed or exerciſed by any of your Majeſties Predeceſſors z and if it ſhould be admitted, might 
© tend to the interrupting the free Courſe of the Laws , and altering the Legiſlative Power , 
© which hath always been acknowledged to reſide in your Majeſty, and your two Houſes of Parlia- 

© ment. 
< We therefore with an unanimous Conſent become again moſt humble Suitcrs unto 
* your Sacred Majeſty, That you would be pleaſed to give us a full and ſatisfattory Anſwer to 
© our. ſaid Petition and Addreſs, and that your Majeſty would take ſuch effeiual order, that the 
* Proceedings in this Matter may not for the future be drawn into Conſequence or Ex- 

© ample, 
: The Anſwer to his Majeſties Meſſage, was again read by Paragraphs, and the ſeveral 

* Paragraphs to the laſt, were upon the queſtion ſeverally agreed: 


c 


© The laſt Paragraph being read, and the Queſtion being put, that the Word wnanimous 
* ſhould ſtand in the Paragraph. 


The Houſe divided. 


Tellers, 


Lord St. Fobn | 
Mr. Vanghan > for the Teas, 180, 


The Noes go out. 


Sir Richard Temple 

Sir Philip Howard C for the Noes, 77. 

© And ſo it was reſolved in the Affirmative, 

© The Queſtion being put to agree to the Paragraph, it was reſolved inthe Affirmative. 
*Refolved, ec. | 


© That the whole Addreſs be agreed to, as it was brought in by the Committee. 


| Sir Rob, Sawyer, Now turn to the Lords Journal, and there your Lordſhip will ſee, that 
the King does Communicate this Addreſs to the Lords, and defires their Advice. 
| Read the '1/t of March, 1672, | 
Clerk reads, Die Sabbati primo die Marcii, 1672. 
* His Majeſty this Day made a ſhort Speech, as follows. 


My 
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My Lords, | | 

© You know, that at the Opening of this Seſſion, I ſpoke here to your SatisfaRion it 
© has notwithſtanding, begotten a greater diſquiet in the Houſe of Commons, than I could 
© have imagined. 

©] received an Addreſs from them, which I looked not for, and I made them an An- 
© {wer that ought to have contented themz but on the contrary, they have made me a 
© Reply of ſuch a nature, that I cannot think fit to proceed any further in this Matter 
* without your Advice. 

©I have commanded the Chancellor to acquaint you with all the TranſaRions , 
© wherein you will tind both me and your ſelves highly concerned : I am ſenſible for what 
* relates to me, and I aſſure you, my Lords, I am not leſs fo for the Priviledg, and the 
* Honour of this Houſe. 

* Afterwards the Lord Chancellor read the ſeveral Papers of Addreſſes of the Houſe of 
* Commons, and his 'Majeſties Anſwer thereunto, and opened his Majeſtics proceedings 
© upon them. | 

"The Addreſs of the Houſe of Commons was read. 

Sir Rob. Sawyer. Paſs over that, you have read it already. 

Clerk reads, The next , his Majeſties Anſwer to the Addreſs of the Houſe of Com- 
mons, was read as follows, — | 

Sir Rob. Sawyer. That hath been read too. | 

Clerk, reads, Then was read the Reply of the Houſe of Commons to his Majeſties 
Anſwer, as followeth, 

Mr. Finch. You have read that likewiſe, 

Clerk reads, © Upon this it is ordered , that the Lord Treaſurer, Duke of Buckingham, 
© Earl of Bridgwater, Earl of Northampton, Earl of Brifto!, Earl of Berks, Earl of Bulling- 
'© brook, and the Earl of Anglefy, do forthwith withdraw and conſider what humble 
©* Thanks is fit to be given te his Majeſty for his great Favour in communicating this 
© Buſineſs to this Houſe, and report the ſame. And accordingly, the ſaid Lords Com- 
© mittees did withdraw themſelves for that purpoſe. 

© The Lords being returned , the Duke of Buckingham reported what the Com» 
© mittee had prepared to preſent to his Majeſty by way of Thanks, which was read as 
© followeth. | 

© We the Lords Spiritual and Temporal in Parliament aſſembled, do unanimouſly _- 
© ſent to your Sacred Majeſty , Our moſt humble Thanks, for having been pleaſed to 
© Communicate to us, what has paſſed between your Majeſty and the Houſe of Commons, 
© whereby you have graciouſly offered us the mcans. of ſhewing our Duty to your 
© Majeſty, and of aſſerting the Ancient Juſt Rights and Priviledges of the Houſe of 
© Peers. 

* The Queſtion being put, whether to agree with the Committee. 
© It was reſolved in the Afhrmative. 

© Ordered that his Majeſty be deſired , that his Speech , and the Papers read this day, 
* may be entred into the Journal Book of this Houſe. 

© The Lord Treaſurer , the Duke of Buckingham, and the Lord Chamberlain, are ap* 
© pointed to attend his Majeſty preſently , to know his pleaſure, what time and place, 
* this whole Houſe ſhall wait upon him, to preſent the humble Thanks of this Houſe, for 
© his great Favour*ſhewed this day. 

© Ordered, that upon Monday morning next , this Houſe will debate the whole Mat* 
* ter of his Majeſties Speech, and theſe Papers; and to conſider the Points of Priviledg, 
© and what elſe may ariſe thereupon. 

© The Lords that were appointed to attend his. Majeſty , return "Y this 
ce to 


* Anſwer. 
© That his Majeſty has appointed this Afternoon at five of the Clock, for this 
© wait upon him in the Banquetting-houſe at Whitehall. 
© Ordered that all the Judges now in Town, ſhall attend this Honſe on Monday morn- 
© ing next. | 
Sir Rob. Sawyer, The 3d of March, 1672. is the next. 
Clerk reads, © Die Lune 3+ dic Marcii, 16732. | 
© The Lord Chancellor reported , That the whole Houſe on Satwrday laſt, waited upon 
* his Majeſty at Whitehall, and preſented the humble Addreſs of this Houſe, and his Ma- 
* jelty was pleaſed to return this Aniwer. y 
- wy 
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My Lords, 

© [ take this Addreſs of yours very kindly; I will always be very affe&ionate to you. 
© and exped you ſhould ſtand by me, as I will always by you. 

© Then the Houſe took into Conſideration the whole Matter of his Vajcſties Speech 
© on Saturday, and the three Papcrs which his Majeſty acquainted this Houſe withal , 
© and all the faid Papers in their order were read, and after a long debate, the Queſtion 
© being put, 

* Whether this Houſe ſhall in the firſt place enter into Conſideration of giving Advice 
* to his Majeſty? | 

© It was reſolved in the Affirmative. 

© It is ordered, that this Buſincſs ſhall be taken into Confideration to morrow Morn- 

* ing, at nine of the Clock , the hrit Buſineſs; 
© Ordered that the Judges now in Town, ſhall attend to morrow Morning, 

Sir Rob. Sawyer. The 4th of March, 1672. | 

Clerk reads, © Next, The Houſe took into Conſideration the Advice to be given to his 
* Majeſty concerning the Addrefſes made to hima from the Houſe of Commons. 

© The Addrefles of the Houſe of Commons, and his Majelties Anſwer were read, and 
© after a long debate, the Queſtion being put, Whether the King's Anſwer to the Houle 
© of Commons 1n referring the Points now controverted to a Parliamentary way by Bill, 
© is good and gracious, that being a proper and natural Courſe for Satisfaction therein, 

It was reſolved in the Aftrmative. 

Sir Rob. Sawyer. The 8th of March, 1672. 

Clerk reads, Die Sabbati 89 die Marcii , 1672. . 
© His Majeſty in his Royal Throne, adorned with his Crown and Regal Ornaments. 
* commanded the Gentleman Uſher of the Black, Rod, to give notice to the Houſe of 
* Commons, that they attend his Majeſty preſently. 

* The Commons being come with their Speaker, his Majeſty made this ſhort Speech, 
* following, : 


My Lords and Gentlemen, 

© Yeſterday you preſented me an Addreſs, as the beſt means for the fatisfying and 
* compoling the. Minds of my Subje&s, to which I freely and readily agreed, and I ſhall 
* take care to ſee it petfortned accordingly. 

© T hope on the other fide, you Gentlemen of the Houſe of Commons will do your 
* part; for I muſt put you in mind, it is'near five Weeks fince I demanded a Supply, 
* and what you Voted unanimouſly upon it, did both give Life to my Afﬀairs at Home, 
© and diſhearten mine Enemies abroad ; but the ſeeming dclay it hath met withal ſince, 
* hath made them to take new Courage, and they are now preparing for this next Sum- 
© mer a greater Fleet, ( as they ſay) than ever they have had yet, fo that it che Supply 
* be not very ſpeedily diſpatcht, it will be altogether ineffectual, and the Safery, Ho- 
*nour and Intereſt of England, mult of neceſſity be expoſed. Pray lay this to heart, 
* and let not the Fears and Jealouſies of ſome draw an inevitable Ruin upon us all, 


My Lords and Gentlemen, 
© If there be any Scruple remaining with you, concerning the Suſpenſiag of Penal Laws, 1 
© bere faithfully Promiſe you, That what has been done in that particular, ſhall not for the future 
* be drawn either into Conſequence or Example. And as I daily expe& from you a Bill 
* for my Supply, fo I afſure you, I ſhall as willingly receive and paſs any other you 
* ſhall offer me that may tend to the giving you ſatisfaction in all your juſt Grievances. 

* Next, my Lord Chancellor reported, That both Houſes waited upon the King ye- 
* ſterdPy, and preſented him with the Addreſs againſt the growth ot Popcry, and his 
* Majelty has been pleaſed to return this Anſwer. 


. My Lords and Gentlemen , | 

*I do heartily agree with you in your Addreſs, and (hall give ſpeedy Order to have 
*it put in Execution; there is one part towhich I belicve it is not your Intention that it 
* ſhould extend ; for I can ſcarce ſay, thoſe are in my pay, that are preſently to be imployed 
* abroad ; but as for all other parts, I ſhall take care it ſhall be done as you delire, 

* After which the Lord Chancellor faid, he had ſomewhat more to impart ro the Houſe 
* by the Kings Command, which was, 
That 
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That bi: Miſty laſt night, having ſpoken with- ſeveral Members of both Houſes; 
found ſome iſſati:f.1/7ion remaining concerning his Anſwer to their Addreſs in the par- 
ticular of the Offcers to be employed abroad, of which number he had five or fix 
thar were of the belt Officers of France and Flanders, and being his own Subjects, 
he had begn . very ſollicicous to get ; but if that bred any umbrage , the King com- 
manged. bim to let them know , that be reſolzes to give both bis Houſes fall ſatisfaGlion to 
their defies. | 


There was another paMticular that the Lord Chancellor ſaid be thought fit to acquaint 
them with, which, thug it. was by bis Majgſty's leave, yet it was not by his Com- 
mand, however he thought*it his duty fo acquaint the Houſe with it, ( Mr. Se- 
cretary Coventry intending to acquaint the'.Fouſe of Commons with the ſame ) 
That bis Majefty had the laſt night, in purſuance of what be then intended , and de- 
clared this morning , concerning the ſuſpenſion of Penal Laws not being for the future 
drawn either into Conſequeice or Example, cauſed the Original Declaration, under the Great 
Seal , to be cancelled - in bis preſence , whereof himſelf and ſeveral other Lords of the Coun- 


cil were Witneſſes. 


| & 


Sir Rob. Sawyer. Turn to the 1oth of March, 167%. 

Clerk reads. © Die Lune decimo die Marcii, 1672. 

* Ordered , That what my Lord Chancellor ſaid on Saturday laſt concerning 
* his -Majeſty's cauſing the vacating his Indulgence under the Great Seal of Eng- 
* gland, ſhall be entred into the Journal-Book of this Houſe 2s on Saturday 
* baft, 
Sir Rob. Sawyer. We (hall now come to that which paſt in the Parliament in 1685. 
— Read the gth of November 1685. 7 


The Journal of the Lords, 1685. put in. | 
Clerk, Reads. © His Majeſty being on his Royal Throne adorned with his Regal 


* Robes and Crown ( the Lords being in their Robes alſo ) commanded the 
© Gentleman Uther to give notice to the Houſe of Commons that they inunedi- 
* ately attend his Majelty ; who being come , his Majelty made the following 


* Specch. 


* My Lords and Gentlemen , 

* After the Storm that ſeemed to be coming upon us when we parted laſt , 
I am glad to meet you all again in ſo great peace and quietneſs ; God Al- 
mighty be praiſed, by whoſe bleiling that Rebellion was ſuppreſſed ; but when 
| refle& what an inconliderable number of mcn began it, and how long they 
carricd it on without any oppoſition, I hope every body will be convinced that 
the Militia , which hach hitherto been ſo much depended upon, is not ſutficient 
for ſuch Occaſions , and that there is nothing but a good force of well diſci- 
plined Troops in conſtant pay that can defend us from fuch as either at home 
or abroad are diſpoſed to diſturb us. ; 

* And, in truth, my concern for the peace and quiet of my Subjes, as well as 
for the ſafety of the Government , made me think it necefl:ry to increaſe the 
number to the proportion I have done ; this I owed as well to the honour as to 
the ſecurity of the Natipn , whoſe Reputation was ſo inhnitely expoſed unto all 
our Neigbours , by having lain open to this late wretched Attempt 3 tht it is 
not to be repaired without keeping ſuch a Body of Men on foot, that none may 
ever have the thoughts again of tinding us ſo miſerably unprovided. 

© It js for the ſupport of this great Charge, which is now more than doub'e to 
what it was, that I ask your afliſtance in giving me a Supply au{werable to 
the Expence it brings along with itz And I cannot doubt, but what I have be- 
gun ſo much for the honour and defence of the Govermnent, will be concinued by 
you with all the chearfulneſs and readineſs that is requilite for a Work of fo great 
im\portance. ; | | 
* Let no man take Exception that there are ſome Officers in the Army not qualified according to the 
* late Teſts for their Imployments : The Gentlemen, I mult tell you, are moſt of them 


well known to me, and having formerly ſerved with me on ſeveral Occafions, and al- 
ways 
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' © ways approved the Loyalty of theic Principles by their Practices, I think chem fit 
* now to be employed under mez and will deal plainly with you, that after having 
© had the benefit of their Services in ſuch time of need and danger, I will neither ex 
© poſe them to diſgrace, nor my ſelf to the want of them, if there ſhould he another Rebellion 
© to make them neceſſary to me. | : 

© ] am afraid ſome men may be fo wicked to hope and expect that a difference 
may happen between you and me upon this Occaſion; but when you conſider what 
advantagcs have riſen to us in a few months by the good underitanding we have 
hitherto had , what wonderful effedts it has already produced in the chauge of the 
whole ſcene of Afﬀairs abroad, ſo much more to the honour of the Nation, and the 
hgure it ought to make in the World, and that nothing can hinder a further pro- 
© greſs in this way, to all our fatisfactions, but Fears and Jealouſics amongſt our 
© {elves : I will not apprehend that ſuch a misfortune can befall us as a Diviſion, or 
© but a Coldneſs between me and you; nor that any thing can ſhake you in your Steadi- 
© neſs and Loyalty to me, who, by God's bleſſing, will ever make you all returns of 
© kindneſs and protection, with a Reſolution to venture even my own Life in the de- 
© fence of the true Intereſt of this Kingdom. 
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Sir Rob. Sawyer. Turn to the Commons Journal the 16th of November, 1685. 
The Journal of the Houſe of Commons put in. 
Clerk, reads. © Die Lane xvi. die Novemb. 1685. 


© Moſt Gracious Sovereign : 


* We yaur Majeſty's moſt Loyal and Faithful Subjects, the Commons in Parliament 
* aſſembled, do in the firſt place ( as in duty bound ) return your Majeſty our moft 
* humble and hearty thanks for your great care and conduct in the ſuppreſlion of the 
© late Rebellion, which threatned the overthrow of this Government both in Church 
© and State, and the uttermoſt extirpation of our Religion by Law eſtabliſhed, which 
© is moſt dear unto us, and which your Majeſty has been pleaſed to give us repeated 
© aſſurances you will always defend and ſupport, which with all gratctul hearts we ſhall 
© ever acknowledg. 

© We further crave leave to acquaint your Majeſty, That we have with all duty and 
* readineſs taken into our conſideration your Majeſty's gracious Speech to us ; and as to 
© that part of it relating to the Officers in the Army not qualified for their Imployment according 
© to an At of Parliament made in the 25th year of the Reign of your Majeſty's Royal Brother 
© of bleſſed memory, Intituled, An Ad for preventing danger that may happen by Po- 
* piſh Recuſants : We do out of our bounden duty bumbly repreſent unto your Majeſty, That thoſe 
* Officers cannot by Law be capable of their Imployments, and that the Incapactties they bring 
© upon themſelves thereby, can no ways be taken off but by A of Parliament, 

© Therefore out of the great deference and duty we owe unto your Majeſty ( who has 
© been graciouſly pleaſed to take notice of their Services to you ) we are preparing @ Bill 
* #0 paſs both Houſes for your Royal Aſſent, to indemnify them from the Penalties they have now 
© incurred z and becauſe the continuance of them in their Employments may be taken 0 be a di- 
© ſpencing with that Law without AG of Parliament, the conſequence of which is of the greateſt 
© concern to the Rights of all your Majeſty's Dutiful and Loyal Snbjetis, and to all the Laws 
© made for the ſecurity of their Religion ; 

* We therefore, the Knights, Citizens and Burgefſes of your Majeſty's Houſe of Com- 
* mons, do moſt humbly beſeech your Majeſty, that you would be* graciouſly pleaſed to give ſuch 
* direions therein, that no Apprehenſions or Jealouſies may remain in the hearts of your Maje- 
© ſty's good and faithful Subjects. | 

Mr. Polixfen. My Lord , We pray that theſe half dozen lines of the Statute 1 Eliz. 
may be read. 

A Statute-book was then produced by Mr. Tnce, 


L. C. J. No, We will have it xcad out of our own Book, which was delivered in- 
to Court. , 


Clerk, reads. This is 1 Eliz. cap. 2. An A& for Uniformity of Religion, &c. Where- 
about is it ? 


Mr. Ince. *Tis the 15th Paragraph, [ at cheſe words ] — And for the due exe+ 
cution , &e. 


Clerk, 
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Clerk, Reads, And for due Execution hereof, the Queens moſt Excellent Majeſty. 
the Lords Spiritual and Temporal in this preſent Parliament Afembled, do in Gods 
Name earneſtly Require and Charge all the Archbiſhops, Biſhops, and other Ordinarics, 
that they ſhall endeavour themſelves.to the utmoſt of their knowledge, that the due 
and true Execution hereof may be had throughout their Dioceſſes and Charges, as they 
will anſwer before God for fuch Evils and: Plagues, wherewith Almighty God may 
juftly puniſh his People for negleRing this good and wholeſor Law. 

Mr. Serjeant Leving. Now, my Lord, if your Loxdihip: pleaſes, the Charge is 4 
Charge for a Libel, and there are two things to be Conlidercd. | 

Firlt, Whether the Biſhops did deliver this Paper to the King? Bat that we leave 
upon the Evidence thag has been given ; onely we fay, there has been no dire& proof 
of that. 

In the next place, Suppoling they did deliver this Petition to the King, Whether 
_ a Libel upon. the Matter of it, the manner of delivering ir, or the Perſons that 

it ? 
. And with ſubmiſſion, my Lord, this cannot be a Libel, alrhough ic be true, that 
they did fo deliver it. 

Firſt, my Lord, there is a little diſingenuny offered to my Lords the Biſhops, in 
oy ſetting forth part and nef the whote, in only xcciting the Body and not the 

rayer, 

But, my Lord, with, yout Lordfhips favour, taking che Peritionary part,. and 
adding it to the other, it quite alters the Nature of che thingy for it may be, a Com- 
plaiat without fecking redreſs might be am ild matter ; bur here raking the whole to- 
gether, it appears tobe a Complaint of 2 Gritvance, avd a deſire to be eaſed” of it. 
With your Lordſkips favour, the Subjeds have @ right to Petition the King in all 
theiv Grievances, ſo fay all our Books of Law, and fo fays the Starute of the Thir- 
teenth of the lazge King 3 I hey may Petition, and come and deliver their Peticion 
under the number of ten, as heretofore they might' have done, ( ſays the Statute) fo 
that they all times have had @ vighe fo to-do, and indeed if they had not, it were the 
moſt lameneable thing in the World, that Men muſt have Grievances upon them, 
and yet they not to: be admitted to-ſeek Relic in an humble way, 

Now, my Lord, this is a Petition ſetting forth: a Grievance, and praying his Ma- 
jelly to give Relicf. And what is this Gaievance?-It is that Command of his, by 
that Order made upon my Loxds the Biſhops, to diſtribute: the Declaration; and cauſe 
it to be read in the Churches : Aud pray, my: Lord, let us confider, what the Effes 
and Conſequences of that Diſiribution and Reading; is; Iris to-tell the People, that 
they. need not ſubmit to the Ad of UVniformity, noe to any Act of Patliament made 
about Eccleſiaſtical Matters » for they. are fufpended and difpenſed' with ;- this my 
Lords the Biſhops muſt do,, if they; obey: this Order 3 bue your Lordſhip: ſees, if they 
do- it, they lic under an Arathema by the Statute of 1 Eliz. for there they ate under a 
Curſe if they do not look to the preſervation and obſervation of that At 3 Bur this 
Command: to Diſtribute and: Read the Declaration, whereby all: theſe Laws are dif- 
penſed with, is to let the People know, they: will not do: what that AQ requites of 
thern. 

Now, with your Lordſhips favour, my Losds the Biſhops lying under this prefſute, 
the. weight of which was very grievous! upon them,. they by: Petition"apply to the 
King to: be caſed of: it, which they miglit do, as Subjedts 3 beſides, my Lord, they are 
Peers. of the. Realm, and were moſt of' them fitting; as ſuch, in the laſt Parliament, 
where: ( as you have heard) it was declared, fuch'a Diſpenſation could not be, and 
then in what a: Caſe ſhould chey have been, if they ſhould have diſtributed this De- 
clargtion, which: was fo contrary: to: their own Actings in Parliatnetit ; What could 
they. have. anſwered. for themſelves, had they thus contributed to this Declaration ? 
when they: had themſelves befbre-dedared,, that the King could not diſpenſe. 

And that was no new thing, for it had been fo declared in a Parliament before, in 
twa Sellions ob it,, in the late Kings Reigny. within a very little time one of another 3 
and ſuch a. Parliament: that were: ſo liberal in their: Aides to the Crown, that a Man 
would: not think: theyi ſhould! go' about: to deprive the' Crown of any of its Rights ; 
it-was a Parliament that did-do-as great ſervices for the Crown as ever any did, and 
therefore there is:no- reaſon to ſuſpect, that if the King' had: had' ſuch a power, they 
would have appeared ſocarne(tagaialt it. 


Fi But 
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But, my Lord, if your Lordſhip pleaſes, theſe are not the beginnings of this matter, 
for we have ſhewed you from the Fittcenth of Richard the Second, that there was a 
power granted by the Parliament to the King to diſpenſe with a particular Act of Par- 
liament, which argues, that it could not be without an Act of Parliament. ' And in 
1662. *tis (aid expreſly, that they cannot be diſpenſed with, but by an Act of Par- 
liament : ?Tis ſaid ſo again in 1672 ; the King was then pleaſed to aſſume to himſelf 
ſich a power, as is pretended to in this Declaration + yet, upon Information from his 
Houſes of Parliament, the King declared himſelf farisfied, that he had no ſuch power, 
Cancelled his Declaration, and promiſed, that it ſhould not be drawn into Conſequence 
or Example. And fo the Commons by their Proteſtation ſaid in Richard the Seconds 
time, That it was a Novelty, and ſhould not be drawn intg Conſequence or Ex- 
ample. 

i my Lord, if your Lordſhip pleaſes, if this matter that was Commanded the 
Biſhops to do, were ſomething which the Law did not allow of, ſurely then, my Lords, 
the Biſhops had all the reaſon in the World to apply themſelves to the King, in an 
humble manner to acquaint him, why they could not obey his Commands and to 
ſeek relief againſt that, which lay ſo heavy upon them. 

Truly, my Lord, Mr. Attorney was very right in the opening of this Cauſe at firſt, 
that is, That the Government —_ not to receive affronts, no, nor the Inferior Of- 
ficers are not to b2 affronted, a Jultice of Peace, ſo low a Man in. Office, is not, for a 
Man to ſay to a Juſtice of Peace, when he is executing his Office, that he does not do 
right, is a great Crime, and Mr, Attorney faid right in it ; But ſuppoſe a Juſtice of 
Peace were making of a Warrant to a Conſtable, to do ſomething that was not Legal 
for him to do, if the Conſtable ſhould Petition this Juſtice of the Peace, and therein 
ſer forth, Sir, you are about to- command me to do a-thing, which, 1 conceive, is not 
Legal, ſurely that would: not be a Crime that he was to be puniſhed for, for he does 
but ſeck rclicf, and ſhew his Grievance in a proper way, and the diſtreſs he is 

undex, 

My Lord, this is the Biſhops Caſe with ſubmiſſion, they are under a diſtreſs, being 
Commanded to do a thing which they take not to be Legal, and they, with all hu- 
mility by way of Petition, acquaint the King with this Diſtreſs of theirs, and pray 
him. that he will pleaſe to give Relict. 

My Lord, there is no Law, but is cither an AQ of Parliament, or the Common 
Law, for an AQ of Parliament there is none for ſuch a power, all that we have of 
it in Parliamentary Proceedings, is againft it ; and for the Common Law, ( ſo far as I 
have read of it) I never did mect with any thing of fuch a Nature, as a Grant or Diſ- 
penſation that pretended to diſpenſe with any one whole Act of Parliament ; I have 
not ſo much as heard of any ſuch thing mentioned by any of the Kings Council 3 Bur 
here, my Lord) is a Diſpenſation that diſpenſes with a great many Laws at once, truly, 
I cannot take upon me to tell how many, there may be forty or above, ( for ought I 
know. ) "I 

Therefoxe, my Lord, the Biſhops lying under ſuch a Grievance as this, and under 
ſuch a Preſſure, being Ordered to diſtribute this Declaration in all -their Churches, 
which was to tell the People they ought to be under no Law in this Cafe, which ſurely 
was a very great Preſſure, both in point of Law and Conſcience too, they lying under 
ſach Obligations to the contrary, as they did. With ſubmitiion to your Lordſhip and 
you, Gentlemen of the Jury, If they did deliver this Petition, (Publiſhing of it 1 will 
not talk of, for there has been no proof of a Publication ) but a delivering of a Peti- 
tion to his Majeſty in the moſt ſecret and decent-manner that could be imagined ; My 
Lords the Biſhops are not guilty of the Matter Charged upon them in this Informa- 
tion 3 it has been expreſly proved, that they did not go to diſperſe it abroad, bur 
only deliver'd it to the King himſelf; And, in ſhort, my Lord, it this ſhould be a 
Libel, I know not how ſad the Condition of us all would be, if we may not Petition, 
when we ſuffer. 

. Mr. Finch, My Lord, I Challenge them to ſhew us any one Inftance of ſuch a De- 
claration, ſuch a General Diſpenſation of Laws from the Conqueſt, till 1672. The br 
Umbrage of ſuch a thing is, that of Car. 2. 1662, but your Lordſhip hears tl,c Decla- 
ration of the Parliament upon it, Before that, as there was no ſuch thing, fo your 
Lordſhip ſces, what the Parliament. did to enable the King ( not to do this thing, bur 
ſomething like it) in Richard the Seconds Time, where you fee the Parliament did 
give the King a Power to Diſpenſe with the Statute of Proviſors for a time ; but at 
the 
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the ſame time declared, that very Grant of their own, to be a Novelty, and that it 
ſhould not be drawn into Conſequence or Example. 

My Lord, we ſhall leave it upon this Point, to ſuſpend Laws is all one, as to abto- 
gare Laws, for ſo long as' a Law is ſuſpended, whether the Suſpenſion be Tem- 
porary, or whether it be for ever, whether it be at once, or at ſeveral times, the Law 
is abrogated to all Intents and Purpoſes : But the Abrogation of Laws is part of the 
Legiſlature, that Legiſlative Power is lodged ( as I ſaid before) and 1could never find it” 
otherwiſe. in all our Law ) in King, Lords, and Commons— _ 

Ld. Ch. Fujt. You did open that before, Mr. Finch. 

Mr. Finch. With this, my Lord, That my Lords the Biſhops finding this Order, 
made upon them to publiſh this Declaration, did what in Duty they were bound to 
do, and unleſs the Jury do find, that they have done that which is contrary to Law, 
arid to the Duty of their places, and that this Petition is a Libel, and a ſeditious Li- 
bel; with an intent to ftir up Sedition among the People, ( We rely upon it) My 
Lords, the Biſhops, can never be found Guilty upon this Information. | 

Zd. Ch. Jujt. Have you now done, Gentlemen ? 

Mr. Finch. Yes, my Lord, till they give us further occaſion, if they have any other 
Evidence to offer, we muſt Anſwer it, if not, this is the Anſwer we give to what 
they have ſaid. | 

Mr. Solicit. Gen, We make no Bargain with you : If you have done, ſay ſo. 

14. Ch. Fujt. You muſt know, that you are not to have the laſt word. 

Mr. So/icit. Gen, You have been three hours already, if you have. any tnore to fay, 
pray, conclude, | 

Mr. Finch. If they ſay they have no more Evidence, then we know what we have 
todo. 

Ld. Ch. Juſt. If you do ſay any thing more, pray let me adviſe you one thing, 
don't ſay the ſame thing over and over again, for after ſo much time ſpent, it is irk- 
ſome to all Company, as well as to me. X | 

Mr. Finch, My Lord, we have no more Evidence to offer to your lordſhip at pre- 
ſent, unleſs they, by offering new Evidence, give us occafion to Reply upon them. 

Ld. Ch, Fuſt. Gentlemen, you ſhall have all the Legal favour and adyantage that can 
be ; bur, pray, let us keep to an orderly decent Method of proceeding. 

Sr. Rob. Sawyer, Pray, my Lord, favour me a word before we conclude, My Lotd, 
I do find very few Attempts of this Nature, in any Kings Reign. 

In the Reign of Hemry the Fourth, there was an A of Parliament that Foreigners 
ſhould have a Free Trade in the City of London, notwithſtanding the Franchiſes of 
London ; after the Parliament roſe, the King ifſued out his Proclamation, forbidding 
the Execution of that Law, and Commanding that it ſhould be in Suſpence, Vſque ad 
Proximum Parliamentum, yet that was held to be againſt Law. 

Ld. Ch. Juſt. Sir Robert Sawyer, that which you are to look to, is the publiſhing of 
this Paper, and whether it be a Libel or no. And as to the bufineſs of the Parliaments 
you mentioned, they are not to the purpoſe. . 

Sir Rob. Sawyer. My Lord, I ſay, I would put it where the Queſtion truly lyes, if they 
don't diſpute the Point, then we need not labour it ; but I dont know, whether they will 
or no, and therefore I beg your Lordthips favour to mention one Caſe more, and that 
is upon the Statute of 31 Hen. 8. cap. 8. Which enables the King by Proclamation in 
many Caſes to create the Law, which Statute was repealed by 1, Edw. 6. cap. 12, That 
very A does recite, that the Law is not to be altered, or reftrained, but by Alt of 
Parliament, and therefore the Parliament enables the King to do fo and fo : But that 
was (ſuch a Power, that the Parliament thought not fit to continue, and it was after- 
wards Repealed, but it ſhews, that at that time the Parliament was of the ſame Opinion, 
2s to this Matter, that other Parliaments have been fince. 

Mr. Sommers. My Lord, I would only mention the great Caſe of Thomas and Sorrel 
in the Exchequer Chamber upon the validity of a Diſpenſation of the Statute of Ed- 
ward the Sixth, touching Selling of Wine, There it was the Opinion of every cove of 
the Judges, and they did lay 1t down as a fetled Poſition, that there never could be 
an Abrogation, or a Suſpenſion, (which is a Temporary Abrogation ) of an A of Par- 
liament, but by the Legiſlative Power. That was a Foundation laid down quite tho- 
rough the debate of that Caſe; Indecd it was diſputed, how tar the King might di- 
{pcnſe with the Penalties in ſuch a particular Law, as to particular Perſons, but it was 
agreed, by all, that the King had no power to fuſpend any Law : And, my Lord, I 
dare Appeal to Mr. Attorney General himfclf, whether in the Caſe of — _ 

ales, 
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Hales, which was lately in this Court, to make good that Diſpenſation, he did not 
uſe it as an Argument then, that it could not be expounded into a Suſpenſion, He ad- 
mitted, it not to be in Kings power, to ſuſpend a Law, but that he might give a Dif- 
penſation to a particular Perſon, was all, that he took upon him to juſtihe at that 
time, 

My Lord, by the Law of all civilized Nations, if the Prince does require ſomething 
to be done, which the Perſon ( who is ta do it ) takes to be unlawful, it is not only 
lawful, but his Duty, Reſcribere Principi, this is all that is done here, and that in the 
moſt humble manner, that could be thought of 3 your Lordſhip will pleaſe to obſerve 
how far it went, how carcful they were, that they might not any way juſily offend 
the King. They did not interpoſc by giving advice, as Peers, they never |tirr'd ill ic 
was brought home to themſelves, when they made their Petition, all they beg, is, 
that it may not ſo far be inſifted upon by his Majeſty, as to oblige them, to read it, 
whatever they thought of it, they do not take upon them to defire the Declaration 
to be revoked. 

My Lord, as to Mattters of Fa& alledged in the faid Petition, that they are per- 
fealy true , we have ſhewn by. the Journals of both Houſes. Ig every one of thoſe 
Years, which are mentioned in the Petition, this Power of Diſpenſation was conſi- 
dered in Parliament, and, upon debate, Declared to be contrary to Law, there could' be 
no Deſign to diminiſh the Prexogative, becauſe the King hath no fuch Prerogative. 

Seditious, my Lord, it could not be, nor could poſſibly ſtir up Sedition. in the niinds 
of the People, becauſe it was preſented to. the King, in private and- alone, falfe it 
conld not be, becauſe the Matter of it is true. There would be nothing of Malice, 
for the occaſion was not ſought, the thing was prefled upon: them, and a Libel it could 
not be, becauſe the intent was innocent, and they kept within the bounds ſet by the 
ACt of Parliament, that gives the Subject leave to apply to his Prince by Petition, 
when he is agrieved. 

Mr. Att. Gen. Have you done, Gentlemen ? 

Mr. Finch, We have done, Sis. 

Mr. Att.Gen. My Lord, I ſhall be a great deal more merciful. to your Lordſhip, and 
the Jary, than they have been, who have fpent theſe four hours, in that which I think 
is not pertinent to. the Caſe in, Queſtion + They have let themſelves into large Dif- 
courſes, making great Complaints of the Hardſhips put upon my Lords, the Biſhops, 
by the Order of Councel to read his Majellies Declaration ;. and putting theſe words 
into the Information of Seditious, Malicious and Scandalous : But, my Lord, Iadmire 
that Sir Kobert Sawyer ſhould make fach Reflections, and Obſervations upon theſe 
words, when 1 am fure he will ſcaxce find any one of his own exhibiting, that has 
ſo few of thoſe aggravating words as this has, and therefore, that might have Been 
very well ſpared, eſpecially. by him, 

In the next place, my Loxd, we axe told,, what great Danger our Religion is in by 
this Declaration, I hope we: have an: equal concern for that with them, or any Perfon 
elſe whatſoever : But however, I am ſure our Religion teaches us, not to preſerve 
our Religion, .ox oux Lives, by. any. illegal, Courſes, and, the Queſtion. is, whether the 
Courſe that my. Lords the Biſhops: have taken to preſerve ( as they, ſay ) our Religion, 
be Legal or not 3 if it be not Legal, then I am fure- our Religion will: not juſtifie the 
uſing ſuch a Courſe, for never ſo good an End, 

My Lord, fox the thing it ſeif, 1 do; admire that: they, in ſo long a time and ſearch 
that they have made, ſhould, not, ( which I expeRed ) produce more Preſidents of fach 
a Paper as this is ; They challenge us to ſhew, that ever there was any ſuch Declara- 
tion as this, I'le turn the ſame Challenge upon them 3 Shew me any one inſtance, that 
ever ſo many Biſhops did come ungler pretence of a Petition, to refle upon the King 
out of Parliament. 

Sir Kobert Sawyer, Is that your way of Anſwering, Mr. Attorney. 

Mr. Attorney General. Pray, Sit Robert, Sawyer, you have had: your time, don't in- 
terrupt us, ſure we have as much right tobe heard as you. 

__ Chief Faſtice. You have been heard over and over again, Sir Robert Sawyer, 
already, 

Sir Rovert Sawyer. My, Lord, I don't intend to interrupt him. 

Mr. Solicitor General, We cannot make them be quiet, they will Ri} be chopping 
in upon us. 


Mr. 
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Mr. Attorney General, That is an Art that ſome People have always praiſes. 
not co permit any body to ſpeak, but themſelyes. 


But, my Lord, I ſay, that thoſe few Inſtances, that they have produced, are no- 
thing at all to this Matter, that is now upon. Trial before your Lordſhip and thi: 
Jury 3 nay, they are Evidences againſt them, for they are only matters tranſacted 
in Parliament, which are no more to be applied to this thing that is in Controverſy 
now, tlian any the moſt remote matter that could be thought of ; and though they 
have gone ſo high in point of time, as to the Reign of Richard the Second, yet 
they have nothing between that and the late Kings Reign, to which at laſt they 
have deſcended down. 


But, my Lotd, I ſay, that all the talk of Richard the Seconds time is wholly 
cut of the Caſe ; truly, 1 do not doubt, but that in Richard the Seconds time they 
might find a great many Inſtances of ſome ſuch fort of Petitioning as this, for our 
Hiſtories tell us, that at-that time they had 40000 Men in Arms againft the King, 
and we know the troubles that were in that Kings Reign, and how at length he 
was depoſed ; but certainly there may be found Inftances more applicable to the 
Caſe, than thoſe they produce ; as for thoſe in King Charles the Seconds time, do 
they any ways jultifie this Petition ? for now they are upon jultifying the words 
of their Petition, that this power has been declared to be illegal in 1652, 1672, 


and 1685. 


For what was done in 1662, do they ſhew any thing more than ſome Dchbates 
in the Bouſe of Commons ? And at laſt an Addreſs, an Anſwer by the King, a 
Reply of the Commons, and then the thing dies. Pray, my Lord, is a Tranſa- 
Qion in the Houſe of Commons, a Declaration of Parliament ? Sure, I think, no 
one will affirm that any thing can be a Declaration of Parliament, \.nlefs he that 
is the Principal part Concurs, who is the King ? for it you ſpeak of the Court of 
Parliament in a Legal fenſe, you muſt ſpeak of the whole Body, King, Lords, 
and Commons, and a Declaration in Parliament muſt be by all che whole Body, 
and that is properly an Act of Parliament. 


Why then they come to the year 1672, where your Lordſhip obſerves, that the 
late King did infift upon his Right, for after the Diſpute which was in 1662, his 
Majeſty did iſſue out another Declaration, and when it comes to be debated in 
Parliament, he inlifts upon his Right in Eccleſiaſtical Matters, and though his De- 
claration was Cancelled, yet there is no formal Difclaimer of che Right. 


My Lord, after all, how far theſe things that they have offered may work, as 
to the point that they have debated, I ſhall not now meddle with it, nor give 
your Lordſhip any trouble about it, becauſe it is not at all pertinent to the Caſe in 
queſtion, for 1 do ( aftcr all this time and pains that they have ſpent ) take leave to 
ſay, that theſe Gentlemen have ſpeat all this time to no purpoſe, 


Lord Ch. Juſt, Yes, Mr. Attorney, T'le tell you what they offer, which it will 
lie upon you to give an Anſwer toz They would have you ſhew, how this has 
ditturbcd the Government, or diminiſhed the Kings Authority ? 


Mr. Att, Gen. Whether a Libel be true or not; as to the matter of Fact, was it ever 
yet in any Court of Juſtice permitted to be made a queſtion, whether it be a Libel or 
not ? Or whether the Party be puniſhable for it 3 And therefore I wonder to hear theſe 
Gentlemen to (ay, that becauſe it is not a falſe one, therefore *tis not a Libel : 
Suppoſe a Man ſhould ſpeak ſcandalous Matter of any Noble Lord here, or of any 
of my Lords the Biſhops, and a Scandalum Magnatum be brought for it, though. 


that which is ſpoken has been true, yet it has been the Opinion of rhe __ of 
Kk aW, 


\ 
S 
Law, that tlie Farty cannot juſnhe it, by reaſen it tends to the diſturbing of thc 
Pcacc, to publiſh any thing that is matter of ScanJal 3 The caly thin? hit is to bs 
Jookt into, is, whether there be any thing in this Paper, that is Reflefling and Scah- 
dalous , and not whether it bc truc or ne, for if any Man ſhall Extr+- Fedj-ially, 
and out of a Legal Courſe and way, reflect upon any of the great fficers of the 
Kingdom, nay, if it be but upon eny Infcrior Magiltrate, he is to be puniſhed, and 
ſs not to make his Complaint againit them, unlc(s he do it in a proper way; A 
Man may Petition a Judge, but if any Man in that Petition ſhell come and tcil 
the-Judge, Sir, you have given an Illegal Judgment againlt me, and I cannot in Ho- 
nour, Prudence or Conſcicnce obey it, | do not doubt, nor will any Man, but that 
he that ithould fo ſay would be Jaid by the Heels, though the Judgment perhafs 
might be illegal, 


If a Man ſhall come. to Petition the King, as (we all know) the Council 
Doors are thronged with Petitioners every day, and Accc(s to the King by Petition 
is open to every body, the moſi Inferior Perſon is allowed to Petition the King, 
but becauſe he may do ſo, may he therefore ſuggeſt what he pleaſes in his Petitions 
ſhall he come and tell the King to his Face, what he docs is Illegal ? I only (peak 
this, becauſe they ſay, in this Caſe, his Majcſty gave them leave to come tb him 
to deliver their Petition 3 but the King did not underſiand the Nature of theit Pe- 
tition, I ſappoſe, when he ſaid, he gave them lcave to come to him, 


Mv Lord, for this Matter we have Authority enough-in our Books, particularly 
there is the Caſe of Wrenah:m in my Lord Hobart, the Lord Chancellor had made 
a Decree againſt him, and he Petitioned the King, that the Cauſe might be re- 
hea:d , and- in that Petition he Complains of Injuſtice done - him by my Lord 
Chzncellor, and he b into his Petition many retieRting things, this, my Lord, 
was puniſhed as a Libel in the Star Chamber 3 and, in chat Book it was ſaid, that 
though it be lawful for the Subject to Petition the King againlt any Proceedings 
by the Judges, yet it muſt not be done with RefleRions,. nor with Words that turri 
to the Accuſation or Scandal of any of the Kings Magiſtrates or Officers, and the 
Juſtice of the Decree is not to be queſtioned in the Caſe ; for there Wrenbam in 
His Defence would have opened the particulars, wherein he thought the Decrce was 
unjuſt, but that the Court would not meddle with, nor would allow him to juſtifie 
for ſuch Ullegality in the Decree fo in this Caſe, you are not to draw in qucltion 
the truth or falſchood of the Matter complained againſt, for you inuſt take the way 
the Law has preſcribed, and proſecute your Right io a Legal Courſe, and not by 
Scandal and Libelling. 


My Lord, there is a gueat deal of difference between not doing a thing that is 
Commanded, if one be of Opinion that it is unlawful, and coming to the King, 
with a Petition highly reflecting upon the Government, and with Scandalous Ex- 
preſtions , telling him, Sir, you ACt itlegally, you require of us that which is 
=£2irft Prudence, Honour, or Conlcience, as my Lords the Biſhops are pleaſed 
t do ia this Petition of theirs, | appeal to any Lord here, that if any Man ſhould 
give him ſuch Language, either by Word of Mouth or Petition, whether he would 
bear it, without ſeeking fatisfaRtion and reparation by the Law ? 


My Lord, there is one thing that appears upon the Face of the Information, 
which ſhey's this rot to be the right Couyſe, and it my Lords the Biſhops had 
givca 
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bo of 
piren then{clves the epportimity of reading the Doclirtiion ſerioute, thoy held 
have fourd in the end of the Deciaration, that the Eing was refelved ro. call 2 
Farliamcnt in Novemorr;, might rot my Loids the Pithers tive acouictced nick 
thcir peliive Obcdicnce till the Parliament niet? Bit nothing wou'd ſerve them, 


but this, and this muſt bc done out of Parliimicnt, tor which thexe is ns Prcfitent 
can be ſhewn, and this muſt be done in ſuch a wanucr, 2s your Locdthip foes the 
Conſcquence of, by yout Trouble of this Day, 


There is one thing I forgot to (pcak to, they tell us, that it i laid Malici- 
ous amd Scditious, and there is no Malice or Sedition found, we know very well, 
that that follows the Fat, thoſe things ariſe by Con!ſiructich of Law. our of the 
Fact. It the thing be illegal, the Law ſays it is Sediticus, a Ven thall hot come 
and ſav, he meant no harm init : That was the Caſe of /”izms in his treaſona- 
ble Book, ( ſays he) I only intended to warn the King, ot the Danger approach- 
ing, and concludes his Book with God fave the King, but no Man will fay,- that 
2 good Preface at the beginning, or a good Prayer at the end, ſhould excuſe Trez- 
fon, or Scdition in the Body ot a Book 3 it I meet another Man in the Street and 
kill him, though I never ſaw him in my Life, the Indi-tment is, that it was tx 
Ata'tis Precogitata, as it often happens, that a Perſon kills one he. never had ac- 
quaintance with before, ahd in favorem vite, if the Nature of the Fatt be o, the 
Jury arc permitted to find according to the Nature of the Caſe, but in ftriftneſs of 
Law, there is Malice implyed : But, my Lord, I think thefe Matters are fo Com- 
won, and that is a Point that has been fo often ſerled, that the form of the Tn- 
di&ment and Information mult follow the Nature of the Fa:t, that I need not in- 
ft upon it, if the AR be unlawful, the Law ſupplies the Malice, and evil Intet- 
tions. 


Aſs. Soticit. Gen. My Lord and Gentlemen of the Jury, Tam of Counſel in this 
Caſe for the King, and I ſhall take leave to proceed in this Method 3 Firtt, I ſhall 
na the Caſe of my Lords the Biſhops, and then conſider the Arguments that have 

ccn uſed in their Defence, and anſwer them as much as is material to be anſwer- 
ed 3 and then leave it to your Lordſhip and the Jurics Conlideration, wheth*r 
what has been ſaid by theſe Gentlemen, weigh any thing in this Caſe ? 


Firſt, my Lord, I take it for granted, and Ithink the Matter is pretty plain by 
this time, by my Lord Preſidents Evidence, and their own Conleflion ; that it is 
not to be di puted, but that this Paper was preſented by theſe Lords to the Kings 
I think there is no great difliculty in that Matter at all, but-l juit tovch upon tit, 
becautc 1 would fullvw them in their own Method. 


Then, my Lord, let us take this Caſe as it-is, upon the Nature of the Petition, 
and the Evidence that they have given, and then 'et us ſee, whether that will 
fuſtific the thing that is done : For the bufinefs of Petitioning, I would diſtinguiſh 
and enquire, Whether my Lords the Biſhops, out of Parliament, can preſent any 
Petition to the King : 1 do agree, that in Parliament the Lords and Commons may 
make Addrcſſes to the King, and fignitic their Defſtres, and make known their 
Grievances therc. and there is ro doubt, but that is a natural and proper way of 
Application. For in the beginning of the Parliament, there arc Receivers of Pe- 
titions appointed, and upon Debates, there are Committezs appointed, to draw up 
Petitions and Addrefſes, but to come and deduce an Argument, that becauſe the: 
Lords in Parliament have done thus, ( there being ſuch Merhods of Proceeding; 
uſual in argon therefore my Lords the Biſhops may do it out of Par}:1- 
ment, that is certainly a Non ſequitur, no ſuch Concluſion can be drawn from thei: 


Pramiles. 


My Loed, 1 ſhall endeavour to lay the Fa& before you, as it really. is, and then 
Couſtder, what is proper for the Court to take notice of , as Legal Preot or Evi- 


om 
dence : 
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dence : And I take it, all thoſe Preſidents that they have produced, of what 
the Lords did, and what the Commons did, in Parliament, is no Warrant for them 
to ſhelter themſelves under, againſt the Information here in Queſtion. 


Here Mr. Juſt, Powel ſpake afide to the Lord Chief Fuſtice, thus : 


Mr. Juſt. Powel, My Lord, this is ſirange Doctrine 3 ſhall not the Subje& have 
Liberty to Petition the King, but in Parliament ? If that be Law, the Subject is in a 


miſerable Caſe. 


Ld. Ch. Juſt. Brother, let him go on, we will hear him out, tho* I approve 
not of his Pcſition. 

Mr. Solicit. General, The Lords may Addreſs to the King in Parliament, and 
the Commons may do it, but therefore, that the Biſhops may do it out of Parlia- 
ment, does not follow, I heard nothing ſaid, that could have given Colour to ſuch 


a thing, but the Curſe that has been read in 1 Elizabeth. 


But pray, wy Lord, let us conſider that Evidence they have given, they have 
begun with that Record in Kichard the Seconds time, and what is that * Thar 
the King may diſpenſe with the Statute of Proviſors, till the meeting of the next 
Parliament, and a Proteſtation of the Commons at the end of it, whether that be 
an Act of Parliament, that is Declaratory of the Common Law, or Introducto- 
ry of a new Law, Nox Conſtatz and for ought appears, it might be a Declaratory 
Ac: And if (o, it is a Proof of the Kings Prerogative of Diſpenting. It might 
be an AR in Affirmance of the Kings Prerogative, as there are agreat many ſuch, 
we very well know ; and generally moſt of the Laws, in that kind, are in Aﬀirm- 
ance of the Kings power, ſo that the Law turns as an Argument for the 
King Prerogative, and they have given him that, which will turn upon them- 
ſelves, ſo it ſtood in Richard the Seconds time, but whether that be an Argu- 
ment one way or other Concluſive, is left to your Lordſhip, and the Jury. 


Ay, but ſay they, there is no Execution of ſuch a Power, till very lately, 
and the firſt Inſtance, that they produce, is, that in the Year 1662. But your 
Lordſhip knows, that before the Reign uf Henry the Fourth, there was great 
Juriſdi&ion ' aſſumed by the Lords in Original Cauſes, then comes the Statute of 
Appeals, 1 Hen. 4. which takes notice. that before that time, the Lords had affu- 
med an Original Juriſdition in all Cauſes, and would proceed, and determine 
them in Parliament, and out of Parliament, and it fell out to be fo great a Grie- 
vance, that it was thought neceſſary to make a Law againſt it, that Appeals in 
Parliament ſhould be aboliſhed and deſtroyed, and then comes that Law in favour 
of the Subjeft of Enzland, and that ſettles the bounds between” the King and the 
Lords in a great meaſure ; before that time, the Lords were grown very power- 
ful, and where there is a Power, there always will be Applications, and what is 
the efet of that Statute 1 Hen. 4. for all that we cadeavour, is, to make things 
2s plain can be, that no further Applications, no Accuſations, no Pro- 
ceedings in any Caſe whatſoever be before the Lords in Parliament, unle(s ic be 
by Impeachment of the Commons 3 ſo that there is the Salvo 3, and the uſe that I 
make of it, is this, The Commons by that very Statute did aboliſh the Power that 
the Lords had arrogated to them(clves,and Ordered, that they ſhould not meddle with 
any Cauſe, but upon the Impeachment of the Houſe of Commons, and eſtabliſh the 
Impeachment of the Commons, which is as ancient as the Parliament, for that was 
never yet ſpoken againſt ; the Power of the Commons Impeaching any Perſon under 
the Cegree of the Prince, and that is the regular legal way, and fo the Commons af- 
ſcrted their Ancient Right, and whatſoever the Lords took notice of, muſt come 
by Application of the Commons, they Conferences were to paſs between the Houſes, 
3nd both Houſes by Addreſs apply to the King, this is the proper way and courſe of 


Parliament 3 of which my Lord Cook ſays, It is known to few, and practiſcd by fewer, 
but 


* 
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but it 1s a Venareble, Honourable way, and this is the Courſe that Mints have becn 
taken by my Lords here, and they ſhould have ſtayed till the Complaint had come 
from the Commons in Parliament, and rhen it had been Regular for them to Addreſs 
to the King ; but they were too Quick, too Nimble. ' 

And whercas the Statute of Hep. 4. fays, That no Lord whatſoever ſhall intermedJle 
with any Canſe, but by the Impeachment of the Commons, they interpoſe and give 
their advice bctore their time ; if there be any Irregularity in Parliament, or our of 
Parliament, the Commons are to make their Complaint of it, and a Man muſt not be 
his own Judg, nor his own Carver, nor muſt every Man create Difficulties of his own, 
nor ſer upon Petitioning in this ſort : Bur there 1 lay my Foundation, That in ſuch a 
matter as this, rhere ought to have been the Impeachment of the Commons in Parlia- 
ment before theſe Lords could do any thing ; and I know nothing can be faid for the 
Biſhops more than this, That they were under an Anatnema, under the Curſe that Sir Ro- 
bert Sawyer {p2aks of, and for fear of that they took this Irregular Courſe : Bur ſome 
would ſay, Better fall into the hands of God than of Men ; ſome would fay fo, (I fay) 
I know not what they would fay ; but theſe being the Mcthods that theſe Lords ſhould 
have taken, they ſhould have p'rſued chat Method,the Law ſhould have carved out their 
Reliefand Remedy for them, but they were for going by a new Fancy of their Own. 

My Lord, the Law continued thus, and was practiſed fo till the 3. Hen. 7. where the 
Grievance was found, that Olterces in the Intervals of Parliament could not be well puni- 
ſhed, and then comes the Statnre that ſers up the Court of Star-Chambecr, and there Men 
were often brought to Jadgment and Puniſhment for their Sins; and though very great 
Power was given them, yet they arrogated to themſelves a greater ; and therefore that 
Courrt is aboliſhed by the Statnte of the 15th. Cary. 1. and what is the reaſon of aboliſh- 
ing that Statute ? Becauſe the Star-Chamber did not keep within their bounds that the 
Law ſet them, but afinmed to themſelves a larger Power than the Law would allow ; 
and grew very Exorbitant and very Grievous to the Subject : And another reaſon was, 
which the Statute of 15:h. Car 1. founded it felf upon, becauſe there was nothing that 
was bronght in Judgment before that Court, but might be relieved and remedied in 
the ordinary methods of Jnltice in the Courts of Weſtminſter Hall : So that upon thoſe 
two Conſiderations, bccaule that Courſe was exorbirant, and becauſe all the Sins and 
Miſdemeanours that were puniſhed there, might be puniſhed in an ordinary way of 
Law in another Court, and- therefore there was no need of that Court,. and ſo it was 
abohſhed, and the Subject was pretty ſafe ; If there was a Crime committed here, 'a 
Man might come properly before your Lordſhip into this Court, and have it puniſhed. 

My Lord, they find fault with the Words in the Information, and they fay, Why 
are theſe Words put in, Seditious, Malicious ? If che matter be Libellous and Seditious 
we may Lawfully ſay it, and it is no more than the Law ſpeaks, it reſults out of the 
Marter it 1e!f; and, if it be a Libellous Paper, the Law fays it is Maliciouſly and Sedi- 
tiouſly done, and theſe Gentlemen need not quarrel with us, for ſo are all the Infor- 
mations in all times paſt, and *ris no more than the Vi & Arms, which is Common 
Form. It may be ſaid, How ca" the publiſhing of a Libel be ſaid to be done Vi & Arm? 
That is only a Suppoſition of Law ; and they may as well Objett to the concluſion of 
the Information, that it was Contra Coronam &* Dignitatem Domini Regs ; if it be an llle- 
gal thiny, or a Libel, theſe are necellary Conſequences, it is no more than the ſpeaking 
of the Law upon the Fact. 

But, my Lord, let us a little conſider, whether this Matter were Warrantable, and 
whether they had any Warrant to do what was done; they pretend it was done upon 
this Account, That the King had fer forth a Declaration, .and had Ordered . them to 
Read it; which to excuſe themſelves from, chey make this Petition, or this Libel, 
(ca!l it what you will ) and they uſe this as the main Argument, That they ſay the 
King has done lllegally, and they tell the King plainly fo, that it is Nllegal ; for chey 
rake notice of this Declaration, and fay, it is Illegal ; becauſe it is contrary to the De- 
C!arations of Parliament in 1662, 1672, and 168. 

Pray, my Lord, ler us conſider a little, whether there be any Declaration in Par- 
liament that they have given Evidence of; Have they read any Declaration cf the 
Parliament in 1662? What is a Declaration in Parliament, but a Bill chat is pafſed by 
the King, Lords, and Commons? That we know to be the meaning, and no other; if 
it paſs the Commons it is no Declaration in Parliament ; nay, if it paſs the Lords and 
Commons, it is not a Declaration in Parliament, except it alſo paſs the King; all theſe 
things are Nallities, and the Law takes no notice of them; we have it in our Books 


over and over, and no Court onght to ſuffer ſich Evidence to be given, I know theſe 
LI Gentlemen 
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Gentlemen are e, well acquainted with the Authority in Firz-Herbert”'s, Title; 
Parliament, there was an Act that was faid to be by the Kirg and the Lords, bur be- 
cauſe the Commons did not agree to ir, it is declared and adjudged to be a Nullity, 
and the Court would take no notice of it ; and how can any Man call that a Decla- 
ration in Parliament, Which is only a Vote of the Houſe of Commons, or of the Lords ? 
No ſare ; that is one of the Heads I go upon, Irs not a Declaration in Parliament, 
unleſs it be by Act of Parliament. 
Indeed, my Lord, there is another ſort of a Declaration in Parliament before the 
Lords, as they are a Court of Judicature, and that is a fair Declaration tov ; for if 
any thing comes Judicially before the Lords, either by Writ of Error, or by natural 
Appeal from any of the other-Courts, or by Adjournment, and there be any Judgment 
given, That is a Declaration in Parliament, and may be fairly ſo called. $0 likewiſe 
there is another Judicial Declaration, which is, when any thing comes before the Lords 
Judicially, upon an Impeachment of the Commons, and they give Judgment upon 
that Impeachment, Thats a Declaration in Parliament : Burt ro ſay, that there is ary 
other Declaration in Parliament, is to fay more than theſe Gentlemen can make out ; if 
they will ſhew me any ſuch I will ſubmit to them; and not ſpeak «a Word againlt my Lords 
the Biſhops , but, if theſe Learned Gentlemen cannot ſhew me any iuch, then they 
have not ſaid that was true in this Petition, that it was ſo and fo declared in Parliament. 

For let us conſider what there is in this Cafe upon this Evidence, for that in 1662. 
is only a Vote and an Opinion of the. Houſe of Commons; and I always underitood, 
and have been told ſo by ſome of the Gentlemen of the orher ſide, that {uci: a Vore 
figmfies nothing : But beſides, it ſeems to be a miſtaken Addreſs; for they fay in it, 
That the Declaration in 1662. which they Addreſs againſt, was tie firſt Deciaration of 
that fort, to ſuſpend Laws without ACt of Parliament ; and yet, in the fame breath, 
they do take notice of the King's Declaration from Breda. But here is a mighty Ar- 
gument uſed from the King's Specch, That becauſe he wiſhed te had ſuch a Power, 
this muſt be declared in Parliament that he had no ſuch Power : Is the Speech of the 
Prince a Declaration in Parliament ? All the Speeches that were made upon the opening 
of the Parliament, will yon ſay, they are Declarations in Parliament ? Then the Chan- 
etllor, or the Keeper's Speech, or.the Lord Privy Seals, mult be a Declaration in Par- 
tiament. Whoever ſpeaks the Senſe of the King, if he does not ſpeak that which is 
Law and Right, is queſtionable for it, and ſeveral have been Impeached for ſo doing ; 
for they look not upon it as the King's Speech, except it be according to Law : No. 
thing can turn upon the Prince but what is Legal ; if it be otherwiſe, it turns upon 
him that ſpeaks ir. I never did hear that a Speech made Ly the Chancellor ( and I 
will appeal to all the Lords that hear me in it ) was a Dec:aration in Parliament. 

Then, my Lord, we come to the buſineſs in 1672. which with that in 1662: and that 
in Breda, ſhews, That this of the King's is not ſuch a Novelty, but has been done 
often before. In 1672, the King was in Diſtreſs for Money, being intangled in a Dutch 
War, and wanted Supply ; He Capitulates with his Commons, you have i:card it read, 
and, upon the Commons Addreſs, he aflerts it to be his Right, and m2kes his Com- 
plaint to the Lords how the Commons had uſed him ; for when he gives them a fair 
Anſwer, they Reply, and there are Conferences with the Lords about it ; but at Jength 
it all ends in a Speech by the King, who comes and tells them of his preſent Neceſſities, 
and ſo he was minded to remit a little at the Inſtigation of the Commons, and he has 
a good Lump of Money for it. Would this amount to a Declaration in Parliament ? 
Can my Lords the Biſhops fancy or imagine that this is to be impoſed upon the King, 
or upon the Court, for a Declaration in Parliament ? | 

Then, laſt of all, for that in 1685. in this King's 


* Here Mr. Juſt. Powel /j time, What is it ? The Commons make an Addreſs to 


ing to 
the Lord Chief Fuſtice, 


Mb. 7.Pow. My Lord,this is wide, 
Mr. Sollicitor would impoſe upon 
us ; let him make out ifhe can, that 
the King has fuch a Power, and 
Anſwer the Objections made by the 
Defendants Councel. | 

L.Ch. Juſt. Brother, impoſe up- 
on us ? he ſhall not impoſe upon 
me, I know not what he may upon 
you ; for my part; I do not believe 
one ward he (ays, 


the King, and Complain to his Majeſty of ſome of his 
Officers in his Army, * that might pretend to have a 
Diſpenfation, ſomething of that Nature, contrary to 
the Teſt Act; And what is done upon it? They make 
their Application to the King, and the King Anſwers 
them, and that is all : But fince it is ſpoken of in the 
Court I would take notice, That it is very well known 
by the Caſe of Godding and Hales, the Judgment of this 
Court was againſt the Opinion of that Addreſs. 

But what fort of Evidence is all this? Would you 
allow all the Addreſſes of the Houſe of Commons = 
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be Evidence ? Give me leave to fay it, my Lord, If you ſuffer theſe Votes; theſe Co- 
pies of Imperfect Bills, theſe Addreſſes, and Applications of one or both Houſes co 
the King, to be Evidence and Declarations in Parliament, then what 
vill become of the * Bill of Exclufion.? Shall any Body mention that #® Here there 
Bill of Excluſion to be a Declaration in Parliament? If ſo, then there #45 4 great Hiſ- 
is Declaration againſt Declaration, the Declaration of the Commons 
againſt the Declaration of che Lords. 1 know not what Judgment my 
Lords the Biſhops may be of now, concerning thoſe things of Votesand Addreſſes being 
Declarations in Parhament, but 1 am ſure they have ſpoken againſt it heretofore ; 
nay, I am ſure, ſome of them have Preached againſt it. : 

And if my Lords the Biſhops have faid, Theſe are Declarations in Parliament, and 
they are not Declarations in Parliament ; and if they accuſe the King of having done 
an I!legal thing, becauſe he has done that which has been declared in Parliament to be 
Illegal, when it was never fo declared, then the Conſequence is very plain, That they 
are Miſtaken ſomerimes ; and I ſuppote by this time they believe i. 

I dare fay, it will not be denied me, Thar the King may, by his Prerogative Royal, 
{ſue forch his Proclamation ; it is as effential a Prerogative, as it is to give his aftent 
to an Act of Parliament to make it a Law. And it is another Principle, which I think 
cannot be denied, That the King may make Conſtitutions and Orders in Matters Ec- 
clcfiaſtical; and that theſe he may make out of Parliament, and withour the Parliament. 
If the King may do fo, and theſe are his Prerogatives, then ſuppoſe the King does ifſne 
forth his Royal Proclamation ( and ſuch in effect is this Declaration wnder the Great 
Seal ) in a Matter Eccleſialtical, by Virtue of his Prerogative Royal, and this Decla- 
ration is read in the Council, and publiſhed to the World, and then the Biſhops come 
and tell the King, Sir, you have ifſued out an Hlegal Declaration, being contrary to 
what has been declared in Parliament; when there is no Declaration in Parliament: 
Is not this a Diminiſhing the King's Power and Prerogative in iſſuing forth his Declata- 
cion? And making Conltitutions in Matters Ecclefraſtical ? Is not this a queſtioning of his 
Prerogative ? Do not my Lords che Biſhops in this Caſe raiſe a queſtion between the 
King and the People? Do not they (as much as in them Iyes ) ſtir up the People to 
Sedition ? For who ſhall be Judg between the King and the Biſhops? ( Says the King ) 
I have ſuch a Power and Prerogative to ilſue' forth my Royal Proclamation, and to 
make Orders and Conſtitutions in Matters Eccleſiaſtical, and that without the Parlia- 
ment, and out of Parliament : Say my Lords the Biſhops, You have done fo, but you 
have no Warrant for it, Says the King, Every Prince has done it, and I have done 
no more than what is my Prerogative ro do : Bur this, fay the Biſhops, is againſt Law. 
How ſhall this be tryed ? Should not the Biſhops have had the Patience to have waited 
till a Parliament came ? When the King himſelf rells them, he would have a Parlia- 
ment in Nowember at furtheſt. 

L. Ch. Juſt. Pray, Mr. Sollicitor, come cloſe to the buſineſs, for ic is very late, 

Mr. Sol.Gen. My Lord, I beg your Patience ; you have had a great deal of Patience 
with them, pray ſpare me a little. I am ſaying, when the King himſelf tells them, 
that he would have a Parliament in November at furtheſt, yet they have ho Patience ro 
ſtay till November, but make this Application to him. Is not this raiſing a Queſtion 
upon the King's Prerogative in iſſuing forth Declarations ? and upon the King's Power 
and Right in Matters Eccleſiaſtical ? And when I have ſaid this, that my Lords the Bi- 
ſhops have ſo done; If they have raiſed a Queſtion upon the Right of the'King, and 
the Power of the King in Matrers Eccleſiaſtical, then they have ſtirred vp Sedition. 
That they have fo done is pretty plain ; and for the Conſequence of it, 1 ſhall appeal 
to the Caſe in the 2 Cro. 2. Fac. x. That is a plain dire Authority for me. 

Mr. Fuſt. Powel. Nay, Mr. Sollicitor, we all very well know, to deny the King's 
Authoriry in Temporals and Spirituals, as by A&t of Parliament, is High Treaſon. 

Mr. Sol. Gen. 1 carry it not ſo far, Sir ; we have a Gracious Prince, and my Lords 
the Biſhops find it { by this Proſecution : But what ſays that Caſe ? It is Printed in 
3 Books, in Noy 100. in Moor 375. and in Mr. Juſt. Cro. 351. ſays that Caſe, The 
King may make Orders and Coniticutions in Matters Eccleſtaſtical. 

Mr. Juſt.Powel. But how will you apply that Caſe to this in hand, Mr. Sollicitor? 

Mr. Sol. Gen. 1 will apply it by and by, Sir. I would firſt ſhew what it is ; there 
is a Convention of the greateſt Men in the Kingdom. 

Ar. Fuſt. Pawel. Indeed, Mr. Sollicitor, you ſhoot at Rovers. 

Mr. Sol. Gen. There is the Lord Privy Seal, the Archbiſhop of Canterbury ; and 
a great many others ; it is the greateſt Aſſermbly we meet with in our Books, and = 
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of them are of this Opinion, That the King may make Orders and Conſtitutions ir 
Matters Ecclefiaſtical. 

My. Lord, there is another Authority, and that is, from the Statute x Ez. which 
ereted rhe High Commiſſion Court, and that Statute was not Introductory of a New 
Law, but Declaratory of the Old Law ; The King by his Proclamation declares his 
Senſe to do ſuch and ſuch a thing ; the Court, and all Perſons there, give their Judg- 
ment and Opinion upon that Statute, That they looked upon it as the groſlelt thing, 
and the touleſt attronr ro the Prince, for any Man to bring into Queſtion that Power 
of the King in Matters Eccleſiaſtical ; *cis ſaid to be a very High Crime. Why then, 
my Lord, what is done in this Calc ? 

Mr. uſt. Powel. Mr. Sollicitor, Pray, when you are applying, apply that other 
part of the Caſe too, which ſays, that it was a heinous Oltence, to raiſe a Rumor 
that the King did intend to grant a general Tolcration ; and is there any Law fince 
that has changed it, Mr. Sollicitor ? 

Mr. Sol. Gen.. In the main, Judgment goes another way ; as for that part, it was 
perſonal to the Prince that then was, of whom they had Scandalouſly reported, that 
he intended to do ſuch a thing ; they look'd upon it as a Scendal to King 7 ames, 
that it was a ſowing Sedition, and ſtirring up Peopie againit the Government, and that 
will come up to our Caſe ; for as ſome Mien do it on the right fide, otters do it on the 
left ; and whoever he be that endeavours to bring a aiflike of the King in the People, 
that is moving Scdition againſt the Prince, but that is perſonal to the Prince himſelf, 
and does nor go to his Succeltors. 

Now, my Lord, I come: to that which is very plain from the Caſe of De Libells 
Famoſis ; If ary Perſon, in any Paper, bave Slandersd the Government, you are not 
to Examine who is in the Right, 'and who is in the Wrong, whether what they taid to 
be done by the Government be Legal or no ; but whether: the party have done ſuch 
an At. If the ng have a Power ( tor inll I keep to that) to Iltie forth Prociama- 
tions to his Subjects, *and to make Orders and Conititutions in matters Ecclefiaſtical, 
if he do Iſſue forth nis Proclamation, and make en Order upon the matters within his 
Power and Prerogative; and if any one would ccme and bring that Power in Queſtion, 
I fay, thar is Sedition, and you are not to Examine the Legality, or Illegaliry of the 
Order or Procizmation; and, that I think is vcry piain upon that Caſe, in the Fifth 
Report, for it ſays, If a Perſon does a thing that is Libelious, yon ſhall not Examine 
the Fat, but the Conſequence ; whether it tended to ſtis up Sedition againſt the Pub- 
lick, or to ſtir up Strife between Man and Man; in the Caſe of private Perſons, as if 
a Man ſhould ſay of a Judge, He has taken a Bribe, and I will prove it; this is not 
to be ſent in a Letcer, bur they muſt rake a regular way to Prolccute it according 
to Law. 

If it be ſo in the Caſe of an Inferior Magiſtrate, what muſt it be in the Caſe of a 
King, to come to the Kings Face, and tell him ( as they do here ) that he has Acted 
Illegally , doth certainly , ſufficiently prove the matter to be Libel.ou8. What do 
they fay to King, they ſay, and admit, that they have an averineſs for the Declara- 
tion, and they tell him from whence that averſneſs doth proceed ; and yet they in- 
ſinuare, that they had an inclination to Gratify the King, and Embrace the Dillenters, 
that were as averſe to them, as could be, with due renderneſs, when it ſhould be 
ſettled by Parliament and Conyocation, Pray, what hath their Convocation to do in 
This matcer. 

L. Ch. Fuſt, Mr. Sollicitor General, I will not interrupt you ; but, pray, come to the 
Bufine(s before us: Shew us that this is in diminution of the Kings Preroganve, or that 
ihe King ever had ſuch a Prerogative. 

Mr. Sol. Gen, I will, my Lord ;I am obſerving what it is they ſay in this Petitior—— 
They tell the King it is inconſiſtent with their Honor, Prudence, and Conſcience, to do 
wha::he would have them to do; and if theſe things be not reflective upon the King 
and Government, I know not what is; this is not in a way of Judicature, poſſibly is 
might have been allowable to Petition. The King to put it into a courſe of Juſtice, 
whereby it may be Tryed ; bur, alas, there is no ſuch thing in this matter. 

It is not their deſire to put ir into any Method for Tryal, and ſo it comes in the Caſe 
De Libellis Famoſis ; for by this way, they make themſelves Judges, which no Man by Law 
is permitted to do. My Lords, the Biſhops have gone out of che way, and all thae 
they have ottzred does not come home to juſtify them ; and therefore I take it under 
Favour, that we have made it a good Caſe for the King, we have proved what they have 


done, and whether this be Warrantable or not, is the Queſtion, Gentlemen, that you 
are 
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are to try. The whole Caſe appears upon Record ; the Declaration, and Petition arc 
{ct forth, and the Order of the King and Council. When che Verdict is brought in, 
tiey may more any thing what tliey pleaſe in arreit of Judgment : They have had 
a great deal of Latitude, anc taken a great deal of Liberty; Burt truly, I apprehend, 
not ſo very pertinently. But, I hope, we have made a good Caſe of it for the King, 
and taat you, Gentlemen, will give us a Verdict. 

Hr. Tuſt. Holloway. Mr. Sollicitor, there is one thing I would feign be ſatisfied in . 
you fay the Bithops have no Power to Petition the King. 

Ar. Soll. Gen. Not out of Parliament, Sir. 

Ar. Tuſt.. Holloway. Pray give me leave, Sir; Then the King having made ſuch a 
Declaration of a General Toleration and Liberty ef Conſcience, and afterwards he 
comes and requires the Biſhops to diſperſe this Declaration ; this they ſay, out of a ten- 
dernefs of Conſcience, they cannot do, becauſe they apprehend ir contrary to Law, 
and contrary to their Function : What can they do, if they may not Petition ? 

Mr. So. Gaz. VII tell you what they ſhould have done, Sir. If they were com- 
manded to do any thing againſt their Conſcienccs, they ſhould have acquieſced- till the 
Meeting of the Parliament. 

| At which ſome People in the Court biſſed. | 

Ar. Attorn. Gen. This 1s very fine, indeed ; I hop? the Court, and the Jury, will 
take notice of this Carriage. 

Ar. Soll. Gen. My Lord, it is one thing for a Man to Submit to his Prince, if the 
King lay a Command upon him that he cannot Obey, and another thing to Attront 
him. Ifthe King will impoſe upon a Man what he cannot do, he mult agquieſce ; Burt 
ſhall he come and fly in the Face of his Prince ? Shall he ſay it is Illegal And that the 
Prince acts againſt Prudence, Honor, or Conſcience ? And throw Dirt in the King's 
Face ? Sure that is not to be permitted ; that is Libelling with a Witneſs. 

L.Ch. Juſt. Truly, Mr. Sollicitor, I am of Opinion that the Biſhops might Petition 
the King, but this is not the right way of bringing it ; I am not of that Mind, that 
they cannot Petition the King out of Parliament, but if they may Petition, yet they 
ought to have done it after another Manner : For if they may in this RefleCftive way 
Petition the King, 1 am ſure, it will make the Government very precarious. 

Mr. Tuſt. Powe!. Mr. Sollicicor, it would have been too late to ttay for a Parliament, 
for it was to have been Diſtributed by ſuch a time. 

Mr. Soll. Gen. They might have lain under ir, and ſubmitted. 

Ar. Fuſt.Powel. No, they would have run into Contempt of the King's Command, 
without Peritioning the King not to infiſt upon it ; and ifthey had Petitioned, and nor 
have ſhewn the Reaſon why they could not Obey, it would have been looked upen 
as a piece of Sullenneſs, and that they would have been blamed for, as much on the 
other ide. 

Ar. Serj. Baldock. After fo long a Debate I ſhall not trouble yon long, moſt things 
that are to bc ſaid have been ſaid, but 1 ſhall only fay this in ſhort; 1 cannot deny, 
nor ſhall nor, but that the Subject has a Right to Petition, but I ſhall affirm ic alſo, he 
has a Duty to Obey ; and, that in this Caſe, the Power of the King to Diſpenſe with 
Penal Laws in Matters Eccleſiaſtical is not a thing that is now in Queſtion, nor need 
we here have had theſe long Debates on both fides : It may be perceived plainly, by 
the Proofs that have been rezd, that the Kings and Princes have thought themſelves that 
they had ſuch a Power, though, it may be; the Parliament thought they had not ; and 
therefore the Declarations of the onc,or the other, I ſhall not meddle with in this Caſe. 
That Power it {elf which the King has, as King of this Realm, in Matters rather Eccle- 
ſiaſtical any Criminal than Matters of Property, may fomewhat appear by what has 
been read before your Lordſhip ; bur all this will be nothing in our Caſe, neither has 
is Majeſty now depended fo much upon this thing ; the Declaration has been read to 
you ; and what's there faid ? The King there ſays, That for thoſe Reaſons he was 
rcady to Suſpend thoſe Laws; Ard be they Suſpended ? Yet, my Lord, with this too, 
That he refcrs it to, and kopes to make it jecure by, a Parliament : So that there be- 
ing this, it has not gone, I think, very far ; and, it not having been touch'd here, it is 

ot a point of Duty in my Lords the Biſhops, as Biſhops, that's here inquired into ; 
Whether they ſhould have medled with chis, or no, in this manner, is the Queſtion. 
That the King is Supreme over all of us, and has a particular Supr:macy over them, 
as Supreme Ordinary, and Governor, and Moderator of the Church, is very plan; 
and, my Lord, it is as plain that in ſuch things as concern the Church, he has a 
particular Power to Command them ; this is not unknown, but very frequent and 

M m common 


2. Wa - 
——x at I = —_——— 


_— > ms 


2 ECL EEO 


Dem unmngn 


[. 134 } 


commen in Matters Eccleſiaſtical, and Matters of State ; It is not here a Queſtion 
now, whether rheſ2 Declarations Which they were Commorndcd to take Core of get- 
ting read, were Legal or not Legal ; what Prudence there was, what Honour there 
was, what Conſcience there was, for their not reading it, 1s not the Quclizon neither - 
ar the point was, the King as Supreme Ordinary of his Kingdom, to whom the Bi- 
inops are Subject, does In Council Order; And what 1s it he Orders? Their ſending 
out and diſtributing his Declaration ; thev were concerned in no more than that, and 
it had been a very petty thing, a ſmall thing, to ſend out the King's Declaration to 
be read by the Clergy : All the Clergy were Ordered to read it, but my Lords the 
Biſhops were only Commanded to diſtribute it ; this he might do by Virtue of his 
Power Ecclcſiaſtical, And if this be not an Evil in it ſelf, and if ir be not againſt the 
Word of God, certainly Obcdience was due from my Lords the Biſhops ; active Obe- 
dience was due from them to do ſo much as this; it was no Conſent ©i theirs, it was 
no Approbation of theirs, of what they read, that was R-quired. So that if they had 
read it, or another had read it, by the King's Order, eſpecially if that Order be Le- 
gal, they are bouni to do it by Virtue of their Obedience, and not to Examine more. 

And, my Lord, i: this Petition, here they come to relieve, not only chemſelves thas 
were preſent, ( for I ſpeak to the Preamble, as others before me have ſpoke to the 
Concluſion) but they do involve che reſt of the Biſhops that were abſent ; tor it is in 
behalf of Themſelves, and their Brethren, and all the Clergy of that Province. Now 
that all theſe ſhould joyn mn the Petition, is a thing very uncertain ; how dots it Con. 
ſtrue here, whether they were altogether, and Conferted to it, or how all their Minds 
could be fo tylly knawn, that they would be ail invelved in the Diſobedience to this 
Order of theKing. Then, my Lord, What is the thing they are greatly averſe to ? 
There are Two things required in the Order, The Biſhops required to Diſtribute tj;c 
Declaration to the Inferior Clergy ; and the Inferior Clergy are required to Read ir. 
Then their averſencſs muſt be to Diſtribute 1t, and the others to Read it, and fo they 
will be involved ; none of whom did ever appear to have Joyned in it. And then they 
give Reaſons for their averſeneſs ; ard 1t 1s true, Reaſons might have been given, 11 
good Reaſons ſhould be given, why they would not do this in Duty to His Ma'ielty ; 
more gentle Reaſons, and other kind of Reaſons, than thoſe that they have given, 

L. Ch. Fuſt. Pray, Brother, will you come to the Matter before us, 

Atr. Serj. Baldick, I bave almoſt done, my Lord. 

Mr. 7uſt. Powel. The Information 1s not for Diſobedierce, Brother, but for a Libe!. 

Mr. Serj. Baldock. No, Sir, it is not for Diſobedience, brit ir is for giving Reaſons for 
the Diſobedience in a Libellous Pctition ; and I am going on to that. The Declaration 
is faid in the Petition to be Illegal, which is a Charge upon the Kirg, That he has dons 
an Illegal Aft. They fay, they cannot in Honor, Conicicnce, or Prudence do it; which 
is a RefleCtion upon the Prudence, Juſtice, and Honour of the King in Commanding 
them to do fnch a thing: And this appearing to bave been delivered to the King by my 
Lords the Biſhops ; Perſons, to whom certainly we all owe a Deference, as our Spt- 
rituaj Maiters, to believe what things they ſay, as moſt likely ro be true; and, there- 
fore it having an Univerſal Influence upon all the People, 1 ſhall leave it hcre to your 
Lordſhip, ard the-Jury, whether they ought nor to Antwer for it. 

Mr. Recorder. Will your Lordſhip pleaſe to ſpare me one Word ? 

L. Ch. Fuſt. 1 hope, we ſhall have done by and by. 

Mr. Recorder. If your Lordſhip don't think fit, I can fit down. 

L. Ch. Fuſt. No,no, go on, Sir Barth. Shore, yowll fay I have ſpoiled a good Speech. 

Mr. Recorder. I] have no good one to make, my Lord, I have but a v« ry few Words 
to ſav. 

L. Ch. Tuff. Well, go on Sir. 

Mr. Recorder. That which I would urge, my Lord, is ory this ; I think, my Lord, we 
have Proved one Information, and that they have made no Anſwer to it ; tor the Anſwer 
they have made, is but Argumentative, and taken either from the Perſons of the Dc {n- 
dants, as Pcers, or from the Form of'its being a Petition : As Peers, it is ſaid, they 
bave a Right toPetition to, and Adviſe the King ; but that is no Excuſe at all, for if it 
contains Matter Reproachful, or Scandalous, it is a Libe! in Them, as well as in any 
other Subject ; and they have no more Right to Libel the King than His Majeſties other 
SubjcCts have; nor will thE#Priviledgeof their Peerage excmpt them from being Punithed. 
And for the Form of this Paper, as being a Peritian, there is no more Excuſe in that nei- 
ther. For every Man has as much Right-to Publiſh a Book, or Pamphlet, as they had 
to Preſent their Petition. And as it would bePuniſhable in that Man to Write a Scan- 
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dalous Book, {o it would be Puniſhable in them to make a Scandalous, and a Libellous 
petition. And the Author of Fulian the Apoſtate, becauſe he was a Clergy Man, and 
a Learned Man too, had as much Right to Publiſh his Book, as my Lords the Biſhops 
14 to Deliver this Libel co the King. And if the City of Londm were fo ſeverely Pu- 
niſhed, as to loſe their Charter, for Pdivgniyg for the Sitting of a Parliament, in 
which there were Reflecting Words, but more Soffr. 

Mr. fuſt. Hollowey. Prav, good Mr. Recorder, dowt compair the Writing of a 
Book to the Making of a Petition ; for it's the Birth-right of the Subject to Petition. 

Mr. Recorder. My Lord, it was as Lawful for the City of London to Petition for the 
Sitting of a Pariiament, as it was for my Lords the Biſhops to give Reaſons for their 
? obedience to the King's Command : And if the Marter of the City of Londons Peti- 
ion was reckoned to be Libellous, in faying that what the King had-done in Diſlolving 
1c Parliament, was an Obſtruction of Juſtice, what other Conſtrution can be made 
of my Lords the Biſhops ſaying that the King's Declaration is Illegal? And if the Mat- 
r-r of this Petition be of the ſame Nature with that of the City of London, your Lord- 
zip can make no otter Judgment of ir ; but that it ought to have the fame Condem- 
nation, 

Mr. fuſt. Powel. Mr. Recorder, you Will as ſoon bring the Two Poles together, as 
make this Petition to agree with 7obn/on's Book ; they are no more alike, than the 
moſt ditterent things vou can name. 

Ar. Ser. Trinder. iy Lord, I have but one Word. 

L. Ch. Fuſt. How unreaſonalle is this now, that we muſt have ſo many Speeches 
at this time of Day ? But we mult hear it; go on Brother. 

Mr. Serj. Trmder. Nv Lord, if your Lordfhip pleaſes, That which they ſ-em moſt 
to inſilt up5n on the other fide, and which has not been much ſpoken to on our hide, 
1s, That this Power witca His Majeity has Exerrcd, 11 ſetting forth His Declaration, wag 
_Hlegal, and their Argiments were Hvpothetical ; If ir were Illegal, they had not OF 
tended ; and they owtered at fome Arguments to prove it Illeg2]: Bat as to that, my 
Lord, we need not go much further, than a Caſe that is very well known here, which I 
crave leave to mention, only becauſe the Jury, perhays, have not heard of it ; and 
that was the Caſe of Sir Edward Hales, where after a long Debate, it was Reſolved, 
That the King had a Power to Diſpenſe with Penal Laws. 

But, my Lord, if I ſhould go higher into our Books of Law, that which they ſeem 
to make fo ſtrange of, might eaſily be made appear, to have ben a frequent and con- 
ſtant practice. 

L. Ch. Fuſt. That is quite out of the Caſe, Brother. 

Mr. Serj. Trinder, 1 beg your Lorſhips Favour, for a Word or two ; if your Lord- 
ſhip pleaſe to Conſider the Power the King has, as Supreme Ordinary , we fay, he 
has a Power to Difſpenſe with theſe Statutes, as he is* King, and to give Eaſe to 
his Subje&ts, as Supreme Ordinary of the who'e Kingdom, and as having Supreme 
Eccleſiaſtical Authority throughout the Kingdom. There might be abundance of 
Caſes cited for this, if there were need ; the Statute of primo Eliz. doubtleſs is in 
Force at this time, and a great many of the Statrtes that have heen made fince 
that time, have expreſs Savings of the King's Supremacy ; fo that the King's 
Power is Unqueſtionable: And if they have come and Queſtioned this Power in 
this manner, by referring themſzlves to the Declarations in Parliament, they have 
done that, which of late Days has been always look'd upon as an Il! thing, as if 
the King's Authority was under the Suttrages of a Parliament. But when they come 
to make ont their Parliamant Declarations, thcre was never a one, unlets it be firſt in 
Richard the S-conds time, that can properly be called a Parliament Declaration ; fo 
that that of the ſeveral Parliaments is a Matter perfectly mittaken ; and if they have 
miſtaken it, it is in the N4 ure of falſe News, which is a Crime, for which the Law 
will Paniſh them. More things mizht be added, but I conſider your Lordſhip has had 
a great deal of Patience already, and much time has been ſpent, and, therefore 1 
ſhall conclude, begging your Lordſhips Pardon for what I have faid. 

L. Ch. Fuſt. 1 do aflure you, if it had not been a Caſe of great Concern, I would 
not have heard you fo long : lt is a Caſe of very great Concern to the King; and the 
Government, on the one ſide, and to my*Lords the Biſhops'on the other ; and I have 
taken all the Care 1 can to obſerve what has, been'ſaid gn both ſides . *Tis not co be 
expected that 1 ſhonid repeat all the Speeches,Yor the pafticular Facts, but 1 will pur | 
the Jury in mind of the moſt Material things, as well as my Memory will give me 
leave ; but I have been interrupted by ſo rgany Long, and Learned Speeches, arid ny 
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the length of tle Evidence which has been brought iv, ina very broken, unmetlod!. 
Gil way, that I ſhall not be able to do ſo well as I wonid. 

Gentlemen, thus ſtands the Caſe ; It is an Information againſt my Lords the Biſhops, 
his Grace my Lord of Canterbury, and the other Six Noble Lords ; and it is for Prefer- 
ring, Compoſing, Making, and Pabliſhing, and Cauſing to be Publſhed, a Seditious Li- 
bel ; the way that the Information gocs is ſpecial, and it ſets forth, That the King 
was Graciouſly pleaſed, by his Royal Power and Prerogative, to ſet forth a Declara- 
tion of Indulgerce for Liberty of Conſcience, in the Third Year of his Reign; and af- 
terwards upon the 27. of April, in the Fourth Year, he comes and makes another De. 
claration ; and afterwards, in May, ordcrs in Council that this Declaration ſhould be 
Publiſhed by my Lords the Biſhops in their ſeveral Dioceſles; and after this was done, 
my Lords the Biſhops come and preſent a Petition to the King, in which were con- 
tained the Words which you have ſcen. 

Now, Gentlemen, the Proofs that have been upon this, youll ſee what they are ; 
the two Declarations are proved by the Clerks of the Counci}, and they are bronughr 
here under the Great Seal; a Queſtion did ariſe, whether - the Prints were the ſame 
with the Original Declarations, and that is proved by Hills, or his Man, 'that they 
were Examined, and are the fame ; then the Order of Council was produced by 
Sir Toba Nicholas, and has likewiſe been read to you ; then they come to prove the 
Fact againſt the Biſhops, and firſt they fall to proving their Hands ; they begun indeed 
a great way off, and did not come fo cloſe to it as they afterwards did ; for ſome of 
their Hands they could hardly prove, but my Lord Archbiſhop's Hand was only pro- 
ved, and ſore others, but there might have bcen ſome Queſtion about that Proof ; 
but afterwards it came to bc proved, that my Lords the Biſhops owned their Hands, 
whicl, if they Had produced at firſt, would have made the Cauſe ſomething ſhorter 
than 1t was. | 

The next Queſtion that did ariſe, was about the Publiſhing -of it, whether my Lords 
the Biſhops had Publiſhed it, and it was inſiſted upon, That no body could prove the 
Delivery of it to the King ; it was proved, the King gave it to the Council, and my 
Lords the Biſhops were called in, and there they acknowledged thcir Hands ; but no 
body could prove how it came to the King's Hands. Upon which, we were all of 
Opinion, That it was rot ſuch a Publiſhing, as was within the Information ; and I was 
going to have directed you to find my Lords the Biſhops Not Guilty : But it hapned, 
that being Interrupted in my Directions, by an Honeſt, Worthy, Learned Gentle. 
man, the Kings Council took the Advantage, and informing the Court that they had 
further Evidence for the King, we ſtaid till my Lord Preſident came, who told us 
how the Biſhops came to him to his Office at Whe-hall, and after they had told him 
their Deſign, That they had a mind to Petition the King , they asxed him the Method 
they were to take for it, and defired kim to help them to the Speech of the King : And 
he tells rhem he will acquaint the King with their Defire, which he does ; and the King 
giving leave, he comes down and tells the Biſhops, thar they miglit go and ſpeak 
with the King when they would ; and ( ſays he ) Ibave given Direction that the Door 
ſhall be opened for you, as ſoon as you come. With that the Two Biſhops went away, 
and faid, they would go and ferch their other Brethren, and fo they did bring the 
other Four, but my Lord Archbiſhop was not there; and immediately when they 
came back, they went up into the Chamber, and there a Petition was Delivered to 
the King. He cannor ſpeak to that particular Petition, becauſe he did nor Read it, 
and that is all that he knew of the Matter; only it was atl done the ſame Day, and 
that was before my Lords the Biſhops appeared at the Council. 

Gentlemen, after this was proved, then the Defendants came to their Part ; and 
theſe Gentlemen thar were of Councel for my Lords let themſelves into their Defence, 
by notable Learned Speeches, by telling you that my Lords the Biſhops are Guardians 
to the Church, and greet Peers of the Realm, and were bound in Conſcience to take 
care of the Church. They have Read you a Clauſe of a Statute, made in Queen 
Eliz. time, by which they ſay, my Lords the Biſhops were under a Curſe, if they did 
not take care of that Law. Then they ſhew you ſome Records ; One in Richard the 
Seconds time, which they could make little of, by reaſon their Witneſs could not Read 
it; but it was in ſhort, a Liberty given to the King, to Diſpenſe with the Statute. of 
Proviſors. Then they ſhew you ſome Journals of Parliament ; Firſt in the Year 1662. 
where the King had Granted an Indulgence ; and the Houſe of Commons Declared it 
was not fit to be done, unleſs it were by Act of Parliament. And they Read che King's 
Speech, wherein he ſays, he wiſl'd he had ſach a Power, and fo likewiſe that in 1672. 
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which is all nothing, but Addrefles and Votes, or Orders of the Houſe, or Diſcourſes, 
either the King's Speech, or the Subjccts Addreties ; but theſe are not Declarations in 
Parliament that is inſiſted upon by the Councel for the King, That what is a Decla- 
ration in Parliament is a Law, and that muſt be by the King, Lords, and Commons ; 
the other is but common Diſcourſe, but a Vote of the Houſe, or a Signification of their 
Opinion, and cannot be ſaid to be a Declaration in Parliament : Then they come to 
that in 1685. where the Commons take notice of ſomething about the Souldiers in the- 
Army that had not taken the Telt, and make an Addreſs to the King about it ; but in 
all cheſe things ( as far as I can obſerve) nothing can be gathered out of them, one 
way or other, it is all nothing but Diſcourſes. Sometimes this Difpenſing Power has 
been allowed, as in Rc. 2. time ; and ſomerimes it has been denied, and the King did 
once wave it; . Mr. Sollicitor tells you the Reaſon, There was a Lump of Money in 
the Caſe : But I wonder indeed to hear it come from him. 

Mr. Soll. Gen. My Lord, I never gave my Vote for Money, I affure you. 

L. Ch. uſt. But thoſe Conceſſions which the King ſometimes makes for the Good 
of the People, and ſometimes for the Profit of the Prince himſelf; ( but I would not 
be thought to diſtinguiſh between the Profit of the Prince, and the Good of the People, 
for they are both one; and whar is the Profit of the Prince is always for the Good of the 
People ;) but I fay, thoſe Conceſſions muſt not be made Law, for that is reſerved in 
the King's Breaſt, to do what he pleaſes in it at any time. 

The truth of it is, the Diſpenſing Power is out of the Cafe, it is only a Word uſed 
in the Petition; but truly I will not take upon me to give my Opinion in the Queſtion, 
to determine that now, for it is not before me : The only Queſtion before me is, and 
ſo it is before you, Gentlemen, it being a Queſtion of Fact, Whether here be a certain 
Proof of a Publication ? And then the next Queſtion is a Queſtion of Law indeed, 
Whether if there be a Publication proved, it be a Libel ? 

Gentlemen, upon the point of the Publication, I have ſummed up all the Evidence 
to you ; and if you believe, that the Petition which theſe Lords preſented to the King 
was this Petition, truly, I think, that is a Publication ſufficient ; if you do not believe 
it was this Petition, then my Lords the Biſhops are not Guilty of what is laid to their 
Charge in this Information, and conſequently there needs no Inquiry whether they are 
Guilty of a Libel : Bur if you do believe, that this was the Petition they preſented ro 
the King, then we muſt come to Inquire whether this be a Libel. 

Now, Gentlemen, any thirg.chat ſhall diſturb the Government, or make Miſchicf 
and a Stir among the People, \s certainly within the Cale of Libellu Famoſis ; and I muſt 
in ſhort give you my Opinion, I do take it to be a Libel. Now, this being a point of 
Law, if my Brothers have any thing to fay to it, I ſuppole they will deliver their 
Opinions. | 
. Mr. Juſt. Holloway. Look you, Gentlemen, it is not uſual for any Perſon to ſay 

any thing after the Chief Juſtice has ſummed up the Evidence, it is not according to 
the Courſe of the Court ; but this is a Caſe of an Extraordinary Nature, and there 
being a point of Law in it, it is fit every body ſhould deliver their own Opinion : The 
Queſtion is, whether this Pctition of my Lords the Biſhops be a Libel, or no; Gentle- 
men, the End and Intention of every Action is to be Confidercd, and likewiſe, in this 
Caſe, we are to Conſider the Nature of the Offence that theſe Noble Perſons are Char- 
ged with ; it is for delivering a Petition, which, according as they have made their 
Defence, was with all the Humility and Decency that could be : So that if there was 
ill Intent, and they were not ( as it is nor can be pretended they were ) Men of Evil 
Lives, or the like, to deliver a Petition cannot be a Fault, it being the Right of every 
Subject to Petition : If you are ſatisfied there was an ill Intention of Sedition, or the 
like, you ought to find them Guilty ; but if there be nothing in the Caſe that you 
find, but only that they did deliver a Petition to fave themfelves harmleſs, and to free 
themſelves from blame, by ſhewing the Reaſon of their Difobedience to the King's 
Command, which they apprehended to be a Grievance to them, and which they could 
not in Conſcience give Obcdience to ; I cannot think it is a Libel : It is left ro youg 
Gentlemen, bur that is my Opinion. 

L. Ch. Fuſt. Look you, by the way, Brother, I did not ask you to ſum up the 
Evidence, ( for that is not uſual ) but only to deliver your Opinion, whether it be a 
Libel, or no. ; 

Mr.Fuſt.Powel. Truly, I cannot ſee, for my part, any thing of Sedition, or any other 
Crime, fixed upon theſe Reverend Fathers, my png the Biſhops. # 

' n or, 
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For, Gentlemen, to makc it a Libel it muſt be Falſe, it muſt Le Malicious,” ard jt 
- mnt tend ro Sedition ; as to the Fajſhood, I ſee nothing tat 15 oftered by the King's 
Counce], nor any thing as to the Malice : It was PTEtericd with a :1] che Humility and 
Decency that became the King's Subjects to approach their Prince with. 

Now, Gentlemen, the Matter of it 1s before you ; you we to Conſtder of ir, and 

t 18 Worth your Con fidera tien, they tel] his Majeſty , It is not out of averineſs to pay 
all due Obedience to the King, nor out of a want of terdernels to their diſſenting 
Fellow Subjects , that made them not perform the Command impoſed upon them; 
but they ſay, That becauſe they do conceive, that the thing that was Commanded them 
was againſt the Law of the Land, therefore they do defire his Majeſty, that he would 
be pleaſed to forbear to infiſt upon it, that they ſhould perform that Command which 
they take to be Illegal. 

Gentlemen, we muſt Conſider what they fay js Illegall in it ; they fay, they appre- 
hend the Declaration 1 is Illegal, becauſe it 1s founded upon a Diſpenſing Power, which 
the King claims, to Diſpente with the Laws concerning Eccleſiaſtical Aﬀairs, 

Gentlemen, 1 do not remember in any Caſe in all our Law, and I have taken ſome 
Pains upon this Occaſion to look into it, that there is any ſich Power in the King, and 
the Caſe muſt turn upon that, in ſhort ; If there- be no {ſich Diſpenſing Power in the 
King, then that can be no Libel which they preſented to the King, which ſays, that 
the Declaration, being founded upon ſuch a pretended Power, is Illegal. 

Now, Gentlemen, this is a Diſpenſation with a Witneſs, it amounts to an Abroga- 
tion and utter Repeal of all the Laws ; for I can ſee no difference, nor know of none 
in Law, berween the King's Power to Difpenſe with Laws Eccleſiaſtical, and his Power 
to Diſpenſe with any other Laws whatſoever : If this be once allowed of, there will 
necd no Parliament, all the Legiſlature will be in the King, which is a thing worth 
Conſidering, and I leave the Ifiue to God and your Conſciences, 

Mr. Tuſe. Allybone. The ſingle Queſtion that falls to my ſhare, is, to give my Senſe 
of this Petitior, whether it ſhall be in ConſtruQion of Law a Libel in it (elf, or a thing 
of great Innocence ; I ſhall endeavour to expreſs my ſelf in as plain Terms as I can, 
and as much as I can, by way of Propoſition. 

And, I think, in the firſt place, That no Man can take upon him to write againſt 
the actual Exerciſe of the Government, unleſs he have leave from the Government, 
but he makes a Libel, be whar he writes true or falſe ; for if once we come to im- 
peach the Government by way of Argument, tis the Argument that makes it the Go- 
vernment, or not the Government : So that I lay down that in the firſt place, That 
the Government ought not to be impeached by Argument, nor the Exerciſe of the 
Government ſhaken by Argument ; becauſe I can -manage a Propoſition in it ſelf 
doubtful, with a better Pen than another Man : This, fay I, 1s a Libel. 

Then 1 lay down this for my next Poſition, That no private Man can take upon bim 
to write concerning the Government at all ; for what has any private Man to do with 
the Government, if his Intereſt be not ſtirred or ſhaken? Ir is the buſineſs of the Go- 
vernment to manage Matters relating to the Government ; it is the buſineſs of Sub- 
jets to mind only their own Properties and Intereſt : If my Intereſt is not ſhaken, 
what have I to do with Matters of Government ? They are not within my Sphere : 
If the Government does come to ſhake my particular Intereſt, the Law is open for me, 


and I may redreſs my ſelf by Law : And wken 1 intrude my ſelf into other Mens bu- | 


ſineſs, that does not concern my particular Intereſt, I am a Libeller. 

Theſe I have laid down for plain Propoſitions; now then let us Conſider further, 
Whether if I will take npon me to contradict the Government, any ſpecious Pretence 
that I ſhall pur upou it ſhall dreſs it up into another Form, and give it a better De- 
nomination ; and truly I think it will not, I think *tis the worſe, becauſe it comes in a 
better Dreſs; for by that Rule, every Man that can put on a good Vizard, may be 
as Miſchievous as he will to the Government at the bottom ; ſo that whether it be in 
the form of a Supplication, or an Addreſs, or a Petition, if it be what it ought not to 
be, ler us call ir by its truc Name, and give it its right Denomination, It is a Libel. 

Then, Gentlemen, Conſider what this Petition is; This is a Petition relating to 
ſomething that was done and ordered by the Government. Whether the Reaſons of 
the Petition be true or falſe, ] will not Examine that now, nor will I Examine the 
Prerogative of the Crown, bur only take notice that this relates to-the ACt of the Go- 
vernment : The Government here has publiſhed ſuch a Declaration as this, that has 
been read, relating to Matters of Government ; And ſhall, or ought, any body to 
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come and impeach that as lilegal, which the Government has done ? Truly, in my 
Opinion, I do not think he ſhould, or ought ; for by this Rule may every Act of the 
Government be ſhaken, when there is not a Parliament de Fa&o ſitting. 

| do .agree, That every Man may Petition the Government, or the King, ina mat- 
rer that xclares to his own private Intereit ; but to meddle with a matter that relates 
co the Government, I do not think my Lords the Biſhops had any Power to do more 
than any others : When the Houle of Lords and Commons are in Being, it is a proper 
way of applying to the King, there is all the openneſs in the World, for thoſe that arc 
Members of Parliament, to make what Addretlcs they pleaſe to the Government, for 
the reCtifying, altering, regulating, and making of what Law they pleaſe ; bur if every 
private Man ſhall come and interpoſe his Advice, I think, there can never be an end 
of Adviſing the Government; I think, there was as an inſtance of this in King Fames's 
Time, when by a Solemn Reſolution it was declared to be High Miſdemeanour, and 
next to Treaſon, to Perition the King to put the Penal Laws in Execution. 

Mr. uſt. Powe!. Brother, 1 think, you do Miſtake a little. 

Mr. fuſt. Allyzone. Brother, I dare rely upon it, that I am Right; it was fo declared, 
by all the Judges. 

Mr. Soll. Gen. The. Puritans preſented a Petition to that purpoſe, and in it they ſaid, 
if it would not be granted, they would come with a Great Number. 

Ar. fuſt. Powel. Ay, there it is. 

Mr. uſt. Allybone. I tell you, Mr. Sollicitor, the Reſolution of the Judges is, That 
ſuch a Petition is next Door to Treaſon, a very Great Miſdemeanour. 

Mr. Fuſt. Powel, They accompanying it with Threats of the Peoples being Diſ- 
contented. 

Mr. Fuſt. Allybane. As I remember, it is in the Second Part of the Folio 35, or 37; 
where the Reſolution of the Judges is, That to frame a Petition to the King , to 
put the Penal Laws in Execution, is next Door to Treaſon ; for (ſay they ) no Man 
ought to intermeddle with Matters of Government without leave of the Govern- 
ment. 

Mr. Serj. Pemberton. That was a Petition againſt: the Penal Laws. 

Mr. uſt. Allybone. Then I am quite Miſtaken indeed, in caſe it be fo. 

Ar. Serj. Trinder, That is not Material at all, which it was. 

Mr. Pollixfen. They there threatned, unleſs their Requeſt were granted, ſeveral 
Thouſands of the King's Subjects would be Diſcontented. 

Mr. uſt. Powel. That is the Reaſon of that Judgment, I affirm it. 

Atv. Fuſt. Allybone. But then PII tell you, Brother, again, what is faid in that Caſe 
that you hinted at, and put Mr. Sollicitor in mind of; For any Man to raiſe a Reporr 
that the King will, or will rot, permit a Toleration, if either of theſe be difagreeable 
to the People, whether he may, or may nor, Ir is againſt Law ; for we are not to 
meaſure things from any Truth they have in themſelves, but from that Aſpect they have 
upon the Government ; for there may be every Tittle of a Libel true, and yet it may 
be a Libel ſtill : So that I put no great Streſs upon that Objection, That the Matter of 
it is not Falſe; and, for Sedition, it is that which every Libel carries in it ſelf; and as 
every Treſpaſs implies Vi & Arms, fo cvery Libel againſt the Government carries in 
it Sedition, and all the other Epithers that are in the Information ; This is my Opinion 
as to the Law in General. 

I will not Debate the Prerogatives of the King, nor the Priviledges of the Subject; 
but as this Fact is, I think, theſe Venerable Biſhops did meddle with that which did 
not belong to them ; they took upon them, in a Pctitionary way, tro contradict the 
Actual Exerciſe of the Government, which , I chink, no private, particular Perſons, 
or ſingle Body, may do. 

L. Ch. Fuſt. Gentlemen of the Jury, Have you a Mind to Drink before you go ? 

Fury. Yes, my Lord, if you pleaſe. 

[ Wine was ſent for, for the Fury. | 

Tury-man, My Lord, we humbly pray, that your Lordſhip would be pleaſed to 
let us have the Papers that have been given in Evidence. | 

L. Ch. fFuſt. What is that you would have, Sir ? 

Mr. Soll. Gen. He deſires this, my Lord, That you would be pleaſed to direct that 
the Jury may have the uſe of ſuch Writings, and Statute Books, as may be Neceſlary 
for them to make uſe of. 

L. Ch. fuſt. The Statute Book they ſhall have. 

Ar. Soll. Gen. But they can have no Papers, but what are under Seal. 

Mr. Serj. 
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Mr. Serj. Levinz, They may liave them by Conſent, and they may have a Copy of 


the Information. | 
L.Ch. Fuſt. They ſhall have a Copy of the Information , and the Declarations * 


under Scal. | 
Ar. Pollixfen. If they have thoſe, and the Libel, ( as they call it ) they will not 


nced a Copy of the Information. 
. M. Attorn, Gen. My Lord, we pray that your Lordſhip would be pleaſed td aſcer- 


tain what 1t 1s they ſhall have. 


L.Ch. Fujt. They ſhall have a Copy of the Information, the Libel, and the Decla- 


rations under the Great Seal. 
Mr. Soll. Gen. But not the Votes of the Houſe of Commons, nor the Journals, for 


they are nor Evidencc. 
L.Ch. Fujt. No, 1 dor't intend they ſhall. 
Sir Rob. Sawyer. My Lord, we pray they may bave the whole Petition, 
Mr. uſt. Holloway. That is, with the Direction, and Prayer, you mean. 


Atr, Attorn, Gen. Yes, With all our Hearts. , 
[ Then the Court aroſe, and the Fury went together to Conſider of their 


Verditt, and ſtayed together all Night, without 'Fire or Candte. |] 


On - Saturday the 3oth. Day of June, Anno Dom. 1688. about Ten of the 
Clock in the Morning, the Archbiſhop, and the reſt of the Biſhops, came 
again into the Court, and immediately after the Fury were brought to the 
Bar. | 
Sir Sam. Aſtry. Cryer, Take the Appearance of the Jury. Su Roger Langley. 


Sir Rog. Langley. Here. 
Cryer, Vous avez, Oc. {_ And ſo all the reſt wore called, and anſwereg. ] 


Then Proclamation for Silence was made, 


Sir. 5:m. Aſtry. Gentlemen, are you agreed on your Verdict ? . 


Fury. Yes. 
Sir Sam. Aſtry. Who ſhall ſay for you? 


Fury, Foreman. | 
Sir Sam. Aſtry. Do you find the Defendants, or any of them, Guilty of the Mif: 
demeanour whereof they are Impeached, or not Guilty ? 


Foreman. NOT GUILTY. h 
Sir Sam. Aſtry. Then hearken to your Verdict, as the Court hath Recorded it 


You fay, the Defendants, and every of them, are NOT GUILTY of the Miſde- 
meanour whereof they are Impeached ; and ſo you fay all ? 


fury, Yes. 
[ At which there were ſeveral great Shouts in the Court, and throughout the Hall. ] 


Hr. Solicitor General, taking Notice of ſome Perſons in Court that Shouted, moved © 
very earneſtly that they might be committed; whereupon a Gentleman of Grays 
Inn was laid hold on, but was ſoon after Diſcharged. Anil after the Shouting 
was over, the Lord Chief Juſtice reproving the Gentleman, ſaid, 


T.Ch. Tuſt. Sir, Iam as glad as you can be, that my Lords the Biſhops are acquit- 
ted ; but your Manner of rejoycing here in Court is Indecent, you might rejoyce in 


your Chamber, or elſewhere, and not here. 
[ Then ſpeaking to Mr. Attorney, he ſaid, | 
Have you any thing-more to ſay to my Lords the Biſhops, Mr. Attorney ? 


Ar. Attorn. Gen. No, my Lord. 
[_ Then the Court aroſe, and the Biſhops went away. |) 
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ADVERTISEMENT. 
There will be ſhortly Publiſhed Poems on ſeveral Occaſions. By Charles 
Cotton, Eſq; Printed for 7. Baſſet, W. FHenſman, and 7. Fox. 


